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Record No. 2810 
,JAMES H . .SMITH, P1aintiff in Error, 
versus 
COMMONWEALTH OF "VIRGINIA., Defendant in Error. 
PETITION OF PLAINTIFF IN ERROR. 
Your petitioner, James H. Smith, would respectfully rep-
resent that he is aggrieved by a final judgment of the Circuit 
Court. of .Mathews County, Virginia, entered on the 10th day 
of June, 1943, sentencing him to imprisonment in jail for 
sixty days and a fine of $250.00 for violation of Sub-Section 
50 of Section 4675 of the Code of Virginia, for the possession 
of alcoholic beverages illegally acquired. 
A transcript of the record of the said case is filed with this 
petition. 
Your petitioner is advised and represents to the Court 
tliat t]1e said final judgment is erroneous and should be re-
versed. c· ')· · 
PROCEEDINGS. 
The defendant was arrested on the 1st day of May, 1943, in 
Mathews County charged with the unlawful possession of 
ardent spirits in violation of Sub-Section 50, Section 4675 of 
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the Code of Virginia. The trial conrt found the defendant 
guilty at a hearing· on May 14, 1943, and the defendant ap-
pealed the case to the Circuit Court of Mathews County 
2* and was tried on the 10th ~day of June, 1943., by a jury. 
At the conclusion of the Commonwealth's case and af-
ter the Commonwealth Attornev had announced he- rested, 
the defendant, by counsel, moved the Court to strike from the 
warrant the allegation that the defendant had been previously 
convicted on the 24th of March, 1942. When the motion was 
made the Commonwealth Attorney stated that he had forgot-
ten to prove the previous conviction, but that he had the evi-
dence. The Court, over the objection of the defendant, per-
mitted the Commonwealth to reopen its side of the case and 
thereupon the Commonwealth -offered a certificate from the 
Clerk as to the conviction and punishment, but which was not 
a certified copy of the· record a~d upon objection by the de-
fendant this record was excluded by the Court. 
Thereupon the Commonwealth Attorney asked the Court 
to recess to permit him to get the Trial Justice of the County,. 
who lived at Gloucester Court House., some distance away, to 
tee. tify as to the previous conviction of the defendant, and the 
Court was delayed for an hour. or more while this witness 
was sent for. To the action of the court in refusing to strike 
from the warrant the allegation of a previous conviction., that 
was not proven, and the Court's action in permitting the Com-
monwealth to reopen its case the defendant excepted. 
W"lien the Trial ,Justice appeared he did not have bis rec-
ord nor was he in a position to testify as to any previous 
conviction of the defendant and was not offered as a witness. 
Thereupon the defendant presented his evidence. 
On cross examination the defendant was asked by the 
3* •commonwealth Attorney whether he. was not the same 
James H. Smith that had been convicted before the Trial 
,Justice of Middlesex County for illegal transportation of 
whiskey on the 24th day of March, 1942 (R., p. 76). The de-
fendant objected to the question and moved the Court to de-
clare a mistrial because of the improper question that was 
asked the defendant. The Court overruled the objection of 
the. defendant to the question; required the defendant to an-
swer that he had been previously convicted and oYerruled the 
motion for a mistrial, to which action of the Court, the de-
fendant, excepted. 
On the said 10th day of June, 1943, the jury, after hearing 
all of the evidence aJ}d instructions of the Court and argu-
ment of counsel found the defendant g11ilty as charged in the 
warrant and fixed his punishment at a fine of $250.00 and im-
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pdsonment in jail for sixty days. The defendant made a mo-
tion to set aside the verdict of the jury as contrarv to the law 
.and evidence and for certain errors in the trial.., The court 
immediately overruled the motion and entered up final judg-· 
ment and sentenced the defendant in accordance with the ver-
dict of the jury, to which action of the Court the defendant 
,excepted. 
STATEMENT OF FACTS. 
The defendant is a colored man fifty-two years of age, who 
operates a small store at Port Haywood, Mathews County, 
Virginia. On the opposite side of the road and at a distance 
of one hundred and thirty to one hundred and fifty yards from 
the store., the defendant owns a dwelling house which he and 
his wife had occupied together until some. six years be-
4 *) fore the *defendant's arrest on l\.ft:'ly 1/ 1943. From No-
vember 1, 1942, until the time· the officers made the search 
on· ~fay l, 1943, the residence owned by the defendant was 
rented and occupied by his sister, Mary E. Canary and her 
husband, Albert- Canary. On May 1st Canary and his wife 
were on a visit to New York City and no one was at the home 
or on the premises when the officers arrived. · 
The defendant and his wife had had a divorce proceedings 
in the Circuit Court of Mathews County and at the conclusion 
of that divorce the defendant's wife came in and took and 
muved all of the furniture out of the place and the defendant 
then went over to his store, slept there on a couch and had a 
:colored woman that worked for him cook his me·als on first 
·one and then another of the three stoves that were in the 
-store building. On May 1st, 1943, six county and state of-
ficers went to the store of Smitb and to the borne of Albert 
Canary and Mary E. Canary, which property is owned by 
the defendant, and searcbed them. 
At the time the officers came to the store Smith was out in 
the adjoining field trying to catch a mule that had broken out 
of the sawmill property nex.t to his property. 
He came in some fifteen to twenty minutes after the officers 
l1ad arrived and the officers told him of the search warrant 
for the place and asked llim to open a cupboard in which was 
found three and a half pints of whiskey that bore government 
stamps and stamps showing the purchase in the State of Mary-
land. They also found in the cupboard a quart bottle bear-
ing stamps showing purchase from an A. B. C. store, in which 
Wa8 a small quantity of whiskey. In addition there was 78 
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bottles of beer that had been purchased from a duly li-
5* censed agency of the •state. In the defendant's auto-
mobile, w:hich was parked on the store property 1 was found 
two pints of whiskey. The defendant readily admitted that the, 
51f2 pints of whiskey and the 78 bo.ttles of beer were his and 
stated that the 5% pints were part of a 7 pint purchase he had 
1nade a short time before when he was in Baltimore, Mary-
land. 
In: the search of the residence the officers found 62 pints. 
of· whiskey in an upstairs bedroom, the door to which was. 
locked. The residence gave evidence of having been recently 
occupied, all of the rooms were fully furnished and there were· 
both men and women's clothing there. 
Smith told the officers that the whiskey found down at the 
residence was not his and that it belonged to his brother-i.n-
law (R., pp. 28 and 31), the occupant of the premises. 
One of the officers, Mr. C. G. Guy,. stated that he jokingly 
asked Smith about who owned the package containing 17 
pints found at the house and Smith told him that belonged. 
to him. Smitl1 denied making the statement and said the· 
only thing he admitted the ownership of was 7 pints purcl1ased 
in Baltimore, 1 % of which he had used and the 5V2 that was 
found at the store and in his automobile on tlle store prop-
erty, was what remained of the 7 pints. 
The Commonwealth admitted that the defendant had a 
right· to have in his possession 78 bottles of beer that were-
fogally·acquired and the 5% pints of whiskey that was founcl 
at the store and the issue was whether the defendant was the' 
possessor of the 62 pints of whiskey found at the residence 
and whether the same had been illegally acquired .. 
• AISSIGNM:ENTS OF ERROR.. 
I. The trial court erred in not striking· from the warrant1 
at tlle conclusion of the Commonwealth's case, the charge 
that the defendant had been previously convicted, since no 
evidence had been offered to support that allegation in the 
warrant when the Commonwealtl1 rested its case. In permit-
ting the Commonwealth to reopen its case and to attempt to 
offer evidence of the defendant's previous conviction, which 
the Commonwealth was not able to produce. Requiring the 
def enrlant., when he l1ad taken the stand in his own behalf to 
answer if he had not been previously convicted of violation 
of the A. B. C.. Act. 
2. 'l1he trial court erred in g·ranting· instruction No. 2 
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offered by the Commonwealth over the objection of the de-
fendant. 
3. The trial court erred in failing to sustain the motion to 
set aside the verdict of the jury as being contrary to the law 
and evidence and without evidence to support it, because of 
errors committed in the trial of the case. 
LKW AND ARGUMENT. 
The charge against the defendant in this case is that he 
was guilty of the violation of Sub-Section 50 of Section 4675 
of the Code of Virginia, known as· the Alcoholic Beverage 
Control Act. The specific charge was that he unlawfully pos-
sessed alcoholic beverages illegally acquired. 
The defendant emphatically denied the possession of the 
beverages in question and his illegal acquisition of the 
7* "'same. 
Attention is called to the fact that the sole issue in the 
case is whether the 62 pints of whiskey found down at the 
residence of Albert E. Canary, and Mary E. Canary, belong·ed 
to the defendant and had been illeg;ally acquired by him. It 
is not contended by the Commonwealth that the defendant 
wai:s guilty of any violation of the A. B. C. Act by having· in 
his possession 5% pints of whiskey of a 7 pint purchase that 
he purchased in Baltimore sometime previous and a drink 
in a quart bottld which he purchased from one of the A. B. C. 
stores, nor that he was guilty of any violation of the law by 
reason of the possession of 78 bottles of beer that he had 
legally acquired from a licensee of the A. B. C. Board. To 
sustain the conviction the Commonwealth relies on circum-
stantial evidence, the fact that the defendant owned the prop-
erty where the whiskey was found and an alleged statement 
n1ade by the defendant in answer to a question jokingly asked 
the defendant by Officer C. G. Guy. 
There is great confusion among the Commonwealth's wit-
nesses as to any statement made by the defendant. The cle-
fei,clant stated,. and he is borne out in this by Officer Durette, 
that he told the officers that the whiskev found down at the 
residence was not his; that it belonged to his brother-in-law. 
Any other statement that the officers understood him to make 
wa; either because they misunderstood him or he misunder-
stood them. 
""\Vb.en you take into consideration that this ignorant colored 
man was visited by six county and state officers represent-
ing the Alcoholic Beverage · Control Board and State 
8* ~''Motor Vehicle Department it is easily understood 110w 
there would be considerable confusion and some excite--
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mEnt on the part of the defendant. There is one tl1ing clear, 
from a reading· of the evidence, and that is, when the officers 
came back to the store operated by Smith and told him that 
they had found some whiskey down in the residence that he 
owned and rented out to his brother-in-law and sister, that 
he told them that it was not his, that it must belong to his 
brother-in-law, just as all of the personal property in the 
place did., and that his brother-in-law was at that time in New 
York. 
The Commonwealth first undertook to prove that the de-
fendant occupied the residence and they introduced the 
Sheriff, who said that he passed the place frequently and had 
seen Smith a number of times at the place. When this same 
witness was asked about Smith's sister and her husband he 
testified he used to know her although he had not seen her 
for many years (R., p. 46}. Yet the uncoutradicted evidence 
is that this woman and her husband moved in this property 
on November 1, 1942, and occupied it for several months 
thereEtfter. After the defendant had testified that he did not 
occupy the premises, but rented it to his sister and her hus-
band in contradiction to what the officer had testified to, 
namely that Smith lived in the residence, the Commonwealth 
introduced two witnesses, who absolutely corroborated 
Smith's statement that his sister and husband lived in the 
residence and that these occupants brought with them their 
own furniture, which they never removed from the premises 
and was there on the day of the search. The Commonwealth 
was then forced into the position of trying to show that 
9* the Canarys had *left the premises on a visit to New 
York, sometime during the month of March instead of 
sometime during the month of April. as claimed by the de-
fendant. The witness, Charles Smith, who was introduced, 
testified that thev left sometime between the 1st and 15th of 
March. The witness., Nicholas Smith, that lived next door, 
could not tell when it was that they left on their trip to New 
York. 
,v1iether the Canarys went to New York in March or in 
April is immaterial as the evidence of both the Commonwealth 
and defendant is positive and uncontradicted that the 
Canary's moved there several mouths before the search, the 
defendant says November 1st, the Commonwealth's witness, 
Charles Smith, said two or three months, and the Common-
wealth's witness, Nicholas Smith, said that they moved . .there 
in the winter. 
"\Ve have in this case then definite occupancy of the prem-
~ . 
. ' 
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Ises other than by the defendant, which occupancy is testi-
fied to by witnesses for both the defendant and the Common-
·wealth. 
These people (the Canarys) occupied the premises for 
:sometime l)rior to the search on May 1, 1943, and on the day 
of the search their furniture and their clothing were in tl;1._e' 
place and the evidence of Smith is uncontradicted to the e/-:-
·fect tl.1at they alone, and not he, were the occupants. In this 
-case the Commonwealth attempted to show that Smith was' 
the occupant by showing that he was around the premises, yet 
·not one sing·le witness was introduced to show that he was in 
·.the house at any time after his sister and brother left for 
:their trip -to New York. Another. significant thing is that the 
Commonwealth's witness, Charles Smith, testified {R., p. 
10;(:. 104) that on the day that *he took the defendant's sis-
ter and her husband to Gloucester Court House to catch 
tlrn bus on their trip to New York, that she and her husband 
were on the premises alone and after the witness, Charles 
:Smith, had gotten there that the defendant came in to say 
:good-by to his sister. 
The Commonwealth also attempted to prove by the witness 
n G. Guy, on rebuttal that some of the furniture that was on 
the premises on :May 1st, 1943, had been there some two years 
before when Mr. Guy visited the premises. The officer finally 
got around to saying that only a bed in there was on the 
premises when he was there previous. When pressed as t@ 
whether this bed was the same tbe officer said, 
"' Q. Would y:ou say :rt was the same bed? 
'''A. I said i,t looked like th~ Sfillle heel. That is the best 
I ·can -say.'' 
Not one piece of clothing or ·article of any nahrre or de-
scription found at the residence was identified as belonging 
to the defendant. Finally the Commonwealth sought to 
JJrove that the two pints of whiskey, whicb were Rocking 
Clmir brand, and a _pint of Kinsey, a pint of P. :M:., a pint of 
Black Label, a pint of Gallagl1er & Burton, and a lh pint of 
Charred Oa'k were some of the same brands of whiskev that 
w~re found in the Canary residence. Smith testified that 
w11e11 he went to Baltimoi·e and went in the store there to 
purchase liquor that he had to take what they gave him. 
While we do not ·ask the Court to take judicial knowledge of 
tlw fact that Rocking Chair, Kinsey, P. M., Black Label, 
Gallag·her & Burton are very popular brands of cheap whis-
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key and of the kind that would be purchased by a man. 
11 * of the •defendant's station in life, we do ask the Court 
to take cognizance of the fact that liquor is rationed il11 
Vh!,rinia ~nd out of the State that it is now a sellers markeL 
A man desiring to purchase whiskey has to take from legal 
dispensaries either 'in Virginia or Maryland or any other 
state, the kind of brands that the selling agency has to offer~ 
And that it is not unusual that when tSmith bought seven pints 
of whiskey in Baltimore he did not get all the same kind nor· 
is there anything usual about tlle fact that the brands that 
he had were similar to some of those found in the Canary 
home. ~ 
The witness Beatrice Forrest testified that Smith lived in 
the room over the store and that she prepared his meals in 
the store. 
We respectfully submit then, that the evidence does not 
establish beyond all reasonable doubt that the defendant was 
the occupant of the premises where the whiskey, that he is 
sought to be charged with the possession of, was found. On 
the other hand the evidence is overwhelming that the defend-
ant did not occupy the premises and that his sister and her 
hus hand were the occupants of the premises on May 1st ancl 
had been for six months previous thereto. Although they 
were not present on the day of the search, because of a trip, 
to New York, the furniture, clothing and personal effects that 
wen there belonged to them and not one single, solitary piece 
of property belonging to the defendant was on this premises .. 
Ruppose, however, that the defendant was the occupant of 
tbe premises, or one of the occupants of the premises in 
which the 62 pints of whiskey was found on 1\fay 1, 1943'. 
l~,xi The :!!<question then arises as to whether the fact that 
he occupied the premises or owned the premises would 
be sufficient to convict him of the possession and illegal ac-
quisition of the liquor that was found there: That this is not 
sufficient is very emphatically decided by the case of Suther-
land v. Co1n1no1noeaUh, 171 Va. 485. T11e Court there said:-
'' The presence of liquor upon the premises of the owner or 
occupant is not sufficient, in the absence of statute, to over-
come the presumption of innocence.' 1 
In the Sutherland case the court points out that under the 
old prohibition law . the find of liquor upon the premises 
creates a presumption that the owner or occupant of that 
premiRes was the possessor of the liquor found there, but 
that no such presumption exists under the A. B. C. Act and 
that no presumption is created against the owner or occupant 
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by reason ofl the :finding of illegal liquor on the premises. 
In that case the court made this very significant statement 
of the law in Virginia : 
'' The presence of liquor upon the premises of the owner 
or occupant is not sufficient, in the absence of statute, to over-
come the presumption of innocence. Its presence does not 
measure up to a standard of presumptive evidence of g11ilt. 
It is merely evidence of a circumstance tending to show guilt, 
and it is to be considered by the jury and given such weight 
as they· may deem proper in connection with other pertinent 
and material facts and circumstances in the case. It may 
bear a nat.ural relation to the fact that the owner or occupant 
of the land had knowledge of its existence; but it is only an evi-
dential fact and not a prima f acie presumption. The posses-
sion contemplated by tl1e statute as a crime is a guilty pos-
session. He must have a connection with the ownership." 
In the case of Sawulers v. Commonwealth, 178 Va. 100, the 
court affirmed the Sutherland case and the Court said: 
13* *''The difference between the Lavman Act and the 
present Alcoholic Beverage Control "'law is pointed out 
with admirable clarity by Mr. Justice Spratley in Sutherland 
v. Common;wealth, 171 Va. 485, 492, 198 S. E. 452. Constru-
ing the pertinent Code section ( 4675 (50)), this is said: 
"(2.3) 'This section first makes it unlawful to possess 
spirits, which have been illegally acquired. It does not pro-
vide that the :finding of spirits., legal or illegal, on any prem-
ises, shall create prima fade evidence that they are in the 
posHession of any specified person or persons. It next pro-
vides that spirits in the possession of any person, witl10ut a 
legal stamp or seal thereon, shall be deemed prima fac·ie evi-
dence of the illegal acquisition thereof. The fact of posses-
sion is a fact to be proved. It is not presumed. To establish 
a prima facie presumption of illegal acquisition, two facts 
must be proved, both tl1e fact of possession and the further 
fact that the spirits have not legal stamps or seals thereon. 
This presumption is applicable when illegal spirits are found 
on the person, or the fact of possession thereof is admitted 
or proved.' '' 
The Commonwealth in this case realized that the case 
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against the defendant was very thin and in an effort to take 
advantage of all facts and circumstances they charged in the 
warrant against the defendant that he had previously been 
eonvicted of ·a violatioii of the·· A·. B. C. Ac't.· : ' 1 ·, 
At the conclusion of the Commonwealth's case since the 
Commonwealth had offered no evidence to sustain the allega.! 
tion in the warrant, which the defendant did not want to· be 
brought. to the ·attention of the jury by their examination of 
the warrant in the jury room, he. moved to strike this allega-
tion from the warrant. The court, over· the objection of the 
defendant, pei·mitted · the Commonwealth to reopen its case 
and to attempt to~prove the fach that the defendant had been 
prevfously convfoted. · · 
In vie:w~of ithe fact the Ccm1monwealtli was unable 1.to prove 
the conviction ·and further because it might be argued to re.:. 
optm the .case at this stag~:·was in the .wide· :diS<lretion of 
14° the •trial court, we .make no :[!)articular point, except: to 
. · point out that the interest of the Commonwealth was 
certainly being fully protected -throughout the .trial, that the 
Cornm:onwealth instead .. of the Mcused :was ge_tting the .. b0nefi~ 
of every doubt. -To··permit the Commonwealth to ask. the de-
fendaiit and to force, the .defendant on".cross examination to 
answal."'that<-he bad· bee-n prev:ious-ly cbnvicted w~s improper 
turd )Jl'ejudicial to the· defendant's case and was ·for the'·sole 
ilt11·1x,se <>f- impeaclting him as "a witness· and to seek to have 
llim :·convicted ·of the offense for which he was then beh1g tried 
by showi!}g .. t~at ~he_ ~ad previo~sly be-en convicted· of anothe11 
offe)'1Jfe' 6n··Jmother dav:· -, ·· · · 
To require the defendant to answer this question. was a 
serious and prejudicial e·rror. 
If the Commonwealth was going to prove a· previous con-
viction as is permitted under Sub.:.Section 61 B·~ of Section 
4675 of the Code of Virginia the Court should have required 
the Commonwealth to do it in an:· orderly. and proper man.: 
ner. 
This was not proper cross examination and · the ·question 
was asked simply and solely for the purpose. or prejudicing 
tlie defendant fo the trial of liis case before the ju:ry: : 
.. In the case·· of CanipbeU v~ Commonwealth, t-7"6 Va". ·564, :M:r. 
;J uetice Browning, speaking for the Court, said that statute 
was a penal one and that it shoula.1be construed· ag·ainst 'the 
~tate and favorable to· the libertv of the citizen. That the 
}JOlicy is founded 011 the tenderness of tile law foi· the. rigllts 
of individuals. · · ·· · - · ·. 
Iu pointing out that some courts_l~avc gone· far in precl1:1d-
. . 
Jame·s H. Smith v. Commonwealtb of Virg1nia H 
ing the receipt of such evidence for any purpose the 
15·* •court quoted Judge Park, m. Rex v .. Jones, 25 Eng. C. 
t. R. 4:Q3. ,. . . .. . . 
"Thut ii the jury were aware of the prisoner's conviction 
it was {to use a commQn expression) like trying ·a man with 
:a rope arom~d bis neck.'' · 
"The statute Section 4675 ('61-B) provides that an indict-
ment, inf·ormation or warrant charging any person with hav-
ing violated the· pr·ovisions -or UJe A. R C . .A.ct may :allege 
"'.in such indictm~nt, in~otmation or warrant,. and evidence .may 
:thereafter be inif?rodu~e4 at the l!ial -of such .. person_ tv p~~1Je, 
ihat such person has been preV1ou~ly convicted of a vrola-
:tion of this Act.. · · · · 
: Th<~ statute gives /the right to prove a previous ;conviction, 
but it does not ~gi~e tbe right in. cases ~where the Corµm.on-
wealth has closed its _case and the Court then permits the 
Commonwealth ·to reopen the case,· in order to attempt to 
·prove a previous convic\iqn which the Commonwealtli was 
:unable to prove, to·then ask the_ defendant on cross ·~xamina-
tion, over the objectjon of the. d~fendant about a previoµs con-
viction. 
· This Court has held time and ~g·ain that it is a pr~judicial 
-error to attempt to ~mpea~h ~ witnes~ by showing a co11vic-
't_ion of a misdemeanor, unless _that mis~emeanor i~ one in-
volving moral turpitude. This court has held ·that the con-
'viction f-or violation of the prohibition act or the A. B. C . 
. Act is not such a conviction as would involve the character· of 
the witness foT veracity and cannot be s4own to ·in1;peacb the 
witness.. · · 
.. 
Fhnith v. Com., 155 Va. 1111, 156 R E. 577 .. 
Bell v. Com., 167 Va. 526, 189. S.·E. 44:1 .. 
B,urford v. Com., 179 Va. 752. 
Taylor v. Com., 180 ,~a. 413.. 
/" . . 
. . ' l 
lff:l< - •The Com·t granted, over t11e objection of the defend-
-· ant instruction designated as "Instruction No. 2" of-
fered by the Commonwealth. The defendant objected to the 
giving of instruction No. 2 on the ground that it was necessary 
for the Commonwealth to show not only possesston of th:e 
ardent spirits by. the defendant, but that they were illegally 
acquired. 
·The instruction designated a-s Instruction No. 2 had the 
S"upreme Court of .Appears of Vfrginm 
8ffect of construing the presumption created by Sub-Sectforu 
50 of Section 4675 of the Code to be conclusiv:e presump-· 
tion .. 
In the case (l)f Miller v.,. Ca11i., 172 Va .. 639, the Court said:: 
'' Both proof of possession and proof of illegal acquisition. 
rimst be produced to constitute the crime .. '' 
The Court said further that '' proof of illegal acquisition. 
is necessary to sustain a charge of unlawful possession.'' In 
the Miller case the Court held that the presumption created. 
by the third paragraph of Sub-Section 50 of Section 4675 was. 
simply a prim a f acie- presumption .. 
·when Instruction No. 2 was offered bv the Commonwealth 
we asked the Court to include that most important element 
in the instruction. 
\Ve very readily agree that under the Miller case :that the, 
pose:ession of alcoholic beverages in a non-stamped container· 
is by statute made a presumptive fact of illegal acquirement,. 
but tl1at this is simply prima facie presumption that might or-
might not be sufficient to convict on1 but the defendant was. 
certainly entitled to have the jury instructed that simply a 
prima facie presumption was created and that the bur-· 
17{1 den was still on the "'Commonwealth to prove illegal 
ncquisition. 
Under the old prohibition law the finding of ardent spirits: 
on the premises of the owner or occupant created a prima· 
facie presumption of his illegal possession.. It was simply a 
pr·im.a f acie presumption. The jury might convict or not. An 
insb uction telling the jury under the old prohibition law that 
if whiskey was found on the premises of the owner or occu-
pnnt they should find him guilty and :fix his punisl1ment as so· 
much :fine and so much jail sentence would clearly be an error 
anct we submit that the instruction given by the court here-
at the instance of the Commonwealth wa:s clearly wrong and 
most harmiul to the defendant. 
CONCLUSION. 
For these and other reasons to be assigned at bar your 
petitioner prays that he may be g-ranted a writ of error to 
the aforesaid judgment and that the same may be reviewed 
by this Honorable Court~ 
Your petitioner requests tl1at he be permitted to present 
oral argument on this petition. 
Your petitioner desires to adopt this petition as I1is open-
ing· brief in this case, a copy of which petition was forwarded 
by mail to Mr. Marvin !:finter, Commonwealth Attorney of 
1 • 
I 
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~.fathews County,, Mathews Court House, Virginia, on the 
2nd day of Octo be~, 1943. 
Respectfully submitted, 
J AlVIES H. SMITH, 
By FRANK A. KEARNEY, 
18* •FRANK A. KEARNEY, 
Phoebus, Virginia, 
GILBERT L. DIGGS, 
:Mathews Court House, Virginia, 
Attorneys for Petitioner. 
Of counsel. 
I~ Frank A. Ke.arney, of Phoebus,, Virgin~a,. an attorney at 
law practicing before the Supreme Court of Appeals of Vir-
ginia, hereby certify that I have examined the record in this 
case and it is my opinion that final judgment entered in this 
case should be reviewed by the Supreme Court of Appeals. 
FRANK .A. KEARNEY. 
This petitio1i will be presented to l\fr. Justice C. Vernon 
Spratley of the Supreme Court of Appeals of Virginia, in 
vacation, at his home in Hampton,· Virginia. 
Received Oct. 2/1943. 
C. V. S. 
November 30, 1943. ·writ of error and supcrscdeas 
awarded by the court. No bond required. 
RECORD 
VIRGINIA: 
County of Mathews, to-wit: 
l\I. B. 1.V. 
Pleas befote the Circuit Court of the County of Mathews 
at the courthouse of the said county, on the 10th clay of 
June, 1943. 
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Be it remembered, That heretofore, to-wit: on the 14th day 
of May, 1943, the following warrant was i~sued: 
State of Virginia, 
County of Mathews, to-wit: 
No . .... 
To any Sheriff or Police Officer: 
Whereas, W.R. Diggs, Sheriff of Mathews County has this 
day made complaint and information on oath before me, C. 
G. Jones., Trial Justice of the said County, that J. H. Smith 
(James Henry Smith) in the said County did on the 1st day 
of May, 1943: Unlawfully have in his possession alcoholic 
bevei ages in violation of Sub-Section 50 of Section 4675 of 
the Code of Virginia, the said J. H. Smith, under the name of 
James Henry Smith, having heretofore, to-wit: on the 24th 
day of March, 1942, been convicted by the Trial Justice Court 
of Middlesex County, Virginia, of the illeg·al transportation 
of alcoholic beverages. 
These are, the ref ore, to command you., in the name of the 
Commonwealth, to apprehend and bring before the· Trial 
J ustiee Court of the said County, the body (bodies) of the 
above accused, to answer the said complaint and be further 
dealt with according to law. And you are also directed to 
aummon G. C. Guy, color White Address Hampton, Virginia 
as witnesses. 
Given under my hand and seal, this 14th day of 1\fay, 1943. 
CATESBY G. JONES, 
Trial Justice (Seal) 
The following is the return of the Sheriff on said warrant: 
Executed this, the 14th day of May, 1943. 
V{. R. DIGGS, Sheriff. 
On the 14th day of May,, 1943, the following proceedings 
we.re had before the Trial Justice of Mathews County. 
pag·e 2} May 14, 1943. 
Upon a plea of not guilty to the within charge, and upon 
examination of witnesses, I find the accused guilty as charged, 
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~nd fix his punishment :at ·a fine of $250.00 and 4 .months in 
jail and costs. 
Appeal noted-Bail set at $500 .. 00. Let to bait 
.Accused interdicted for one year. 
CATESBY G. JONES, 
Trial .Justice. 
And now at this. day, to-wit: At a Circuit Court continued 
and held for the County of Matbews, at the courthouse on 
Thur&day the 10th day of June, 1943, that being the same, day 
:and year as that first herein mentionedJ the following pro-
ceedings were had: 
Commonwealth "of Virginia 
1:~ .. 
.J .. R. Smith (-James Henry Smith) 
.APPEAL "\V ARRANT-NO. A-1247 
This day came the Commonwealth, by v\T. M. Minter, Esq., 
her attorney; the accused appeared in obedience to his recog-
nizance and by Gilbert L. Diggs, ]Jsq .. , and Frank A. Kearney, 
Esq., his attorneys, and filed his pl_ea of not g·uilty to the 
·charge contained in the warrant against him, thereupon came 
n jury, viz: J. H. Miles; Victor R. Morse; Archie T. Hudgins; 
vValter Gayle and W. Floyd Knight, who were sworn to well 
and truly try and true deliverance make between the Com-
mor.,~ealth and James H. Smith, and a true verdict render 
:according to the evidenc~, and having partially heard the evi-
dence, the accused, by his attorneys moved the Court to de-
dare a mistrial of the case because of the effort of the attor .. 
ney for the Commonwealth to introduce improper evidence, 
which motion the Court overruled, to which ruling of the 
Court the accused, by his attorneys excepted, and the jury 
having fully heard the evidence and argument of counsel, 
were sent out of court to consider of their verdict, and after 
·some ti.me returned into court with a verdict in the following 
words: 
''vVe the jury find the accused guilty as charged 
-page 3 } in the within warrant and fix his punishment at a 
fine of $250.00 and imprisonment in jail for 60 
days.'' 
vV. F. KNIGHT, Foremaa 
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The a~cused, by his attorneys, moved the Court to set aside-
the verdict of the jury as contrary to the law and the evi.;.. 
deuce; for admission of improper evidence; for misdirection 
of the jury; for the refusal of the Court to give an instruction 
asked for by the accused and for improper remarks made by 
the attorney for the Commonwealth in his argument to the-
;jury; which motion the Court overruled, to which ruling or 
the Ccurt the accused by his attorneys excepted. 
n is, therefore, considered by the Court that the Common-
wealth recover of the accused the fine of Two R undred and 
Fif~y ($250.00) bollars by the jury assessed and her costs: 
~n this prosecution expended, and th~t ih lieu o.f the jail sen-
tence imposed, the accused be turned over to the State Con ... 
vict Road Force to serve the sixty (60) days imposed as a 
jail sentence, and in the event the fine and costs be not paid 
upon the expiration of said sentence, that the accused be held" 
by tbe State Convict Road Force for such additional time 
as may be necessary to work out the amount of said fine and 
costs. 
The accused, by his attorneys, having signified their inten-
tion of appealing to the Supreme Court of .Appeals of Vir-
ginia for a writ of error, the execution of this judgment i~ 
suspended for a period of ninety (90) days in order that the 
ace:.used may apply for a writ of error; which suspension is 
conditioned upon the accused .entering into boµcl with ap-
pro,;ed surety in the penalty of Five Hundred Dollars, which 
bond was according·Iy executed. 
BILL OF EXCEPTION NO. i. 
The f oIIowing evidence on behalf of the Commo11wealth and 
the Defendant, respectively, as he,reinafter noted is all of the· 
evidence that was introduced at the trial of this case~ 
page 4 f COM:MONV\7EALTH'S EVIDENCE. 
l\ir. i{earney: If Your Honor pleasej we ask for the sepa-
ration of the witnesses in this case. 
Mr. :Minter: The Commonwealth ma:kes the same motion. 
The Court : Very well. 
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G. C. GUY, 
sworn on behalf of the Commonwealth, testified as follows : 
By Mr. Minter: 
Q. Please state to the jury your name! 
A.G. C. Guy. 
Q. And your official position, if any? 
A. Investigator for the Virginia Alcoholic Beverage Con-
trol Board. 
Q. Your powers as such are wh~U 
· A. I have the same powers as the police authorities in en-
forcing· the criminal laws in the State of Virginia. 
Q. Does the defendant in this action, J. IL Smith or ,James 
Henry Smith, have any license to sell beverages issued by the 
A. B. C. Board? 
A. No, sir. 
Q. Did you or did you not search the premises of this man 
Smith on the first day of May, 1943 t 
page 5 ~ A. I did. 
Q. State what you found and what went on in 
your own way t 
A. On May 1st, abo,ut 3 :15, with a search warrant I went 
with the sheriff, followed some of the other officers there to 
Smit.h's home. Smith's place is at Fort Haywood, Virginia, 
just down below Matthews County. He runs a store. 
Q. You mean it is in this ~ounty, you said clown below this 
countyt 
A. Yes, I meant below :Matthews Courthouse. He operates 
a place of business there, and ju~t below it, probably about 
100 feet or maybe 200 feet he lives, he has his home. I went 
directly to his home and upstairs in a bedroom I found 62 
pints of whiskey which bad been purchased either in Mary-
land or Washington, I don't know wl1ich, but they did not 
bear any Virginia A. B. C. stamp. I then came on back to 
the store, where I talked to Smith about tbe whiskey. 
:Mr. Minter: It is necessary for me to send the sheriff to 
his home after this whiskey. V\Tould Your Honor permit the 
deputy to go along·? 
The Court: Yes. 
The ·witness : (Continuing) I then talked to Smith and 
asked him about the whiskey. He said it belonged to him 
and his brother-in-law and sister. I asked him where the 
brother-in-law was, and he said they were in New 
pnge 6 ~ York. I asked him then about the whiskey and he 
said part of it belong·ed to him. I asked him about 
1 'j :· .. •. ' . 
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one 1fai'.t beca_use I- think that had 17 pints in it, I asked him 
;jokiugly about .those 17 pints, ''Who does that belong toT" 
He said, '' Th~t belongs to .n~e.'' I asked him where he· got it. 
He said he bought it from a man . 
. . . . 
· By Mr. Minter: _ . 
r · , . :; 'Q. ;He. :satd he boug·ht it from-
,.· · 'A: From a:man.1 1i • 
.. Q. BougJ-it it from a man t '. . , · 0 • : •• , ••.• 
• ,_
1 
• •• - : -A~ Yesj I. think that ,vas l1is ~xae~ words: -~v~~1fl' got back 
' t to the store, I think it was Investigator ·Durette· passed" me-
. ". one of the. o~her ·officerr;; passed ,me. _a. pint df_ ·~hiskey that 
.. :. : - was in. ~Jim :Stnith'rf ea1• that ~as .setth1g alongside of the 
.: ~ \ ; s~~r.,e .. In· the store there was 3~ pints of whiskey· that had 
. ·:: -, .been P~-~sed to me.· I don 't.~ow Just exactly whete' th'ey were 
• • • • i· jflaced. ·! They ·were· passed' to· me in the store. 
, . ~ · ~ Q; Do you remember ·who p·assed them to you t 
A !(think.Mr. Wheeler or Mr. Aldrich, one or the other. 
·-Q:· Have you finished your s.tatemenU 
A. I was going to read these brands. 
Q. Go ah'ead. · · 
A. Down in the house there was one case of 24 
page 7 ~ pints of Rocking Chair whiskey; another case of 9 
pints of Rocking Chair; 14 pints of Eagle brand; 
4 pints of Lansdowne; 2 pints of Kinsey; 1 pint of Signet; 3 
pints of Gallagher & Burton; 1 pint of Black Gold whiskey; 2 
pints of Schenley 's Black Label; 2 pints Schenley 's: Reserve; 
that was in cases, some sitting around on the floor. The Z 
pinh. in the car was two pints of Rocking· Chair. That in the 
store was 1 pint Kinsey, 1 pint P. ]\L, .1 pint Black Label, 
Gallagher & Burton, and one 1h pint Charred Oak. Then 
there was a quart bottle in the store bearing the Virginia 
stamp, with probably just a drink in it, a small qnantity, and 
78 bottles of beer. , · . . 
Q. Did any of the bottles·fo1n1d to which: you 'refer, other 
than the nearly empty quart bottle;·have·any Viriihfa stamps 
on them f. 
A. No, sii-.- . . . , 
Q. Did Smith make any statement to you as to the method 
of .-~cqui~ition of this whiskey other than. that l'l~ bought it 
frum ·a man? 
A ... That is all, sir. . 
Q. He made no further statement? 
A. No, sir. 
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· :Q. What, if any, ether evidences of whiskey in and around 
ibis place did you find Y · 
A .. 'The1~ was· lots of empty bottles lying aroun.d the place 
on the outside, the side ~f the building, arGtmd the 
}fage 8 } back. Some of them looked like they had:n 't been 
· theTe very l~ng, fresh emptied, :and the others had 
!leen:·there quite a whil~ . . · - .' . -
:. ·Q: ·wa~ that at the st.ore or the: h<mse'! 
.A .. That was at the 'Store. .. 
Q .. Wl$t sort ,of & ·:place is· this store? I mean is it a store 
oi· residei'r<re, or both f - · . 
A .. It is a store, and in_ the front room there is a little 
sfock of lrttfrchandise. I think he· has: an foe-box in there 
wh~re soft drinks and beer is kept. In the back, right back . 
ot th~ store, there is another room that has be~n -at one 
time u:sed as a kitchen, but apparently it hadn't been used 
for a long time to do any _cooking· in. There is an· old. piece 
"Of stove in there, looked like it hadn't been· used for a long 
time. Then there is another room, there is nothing in that 
:at ·an in the way of equipment and stock. · Then upstairs there 
is some r.ooms, but I di4n 't go upstairs at ·all.·· · 
Q. You can't tell what was ·upEitairs. · 11 
A. Some of the other o~cers went up. I can't say whf!,t 
wa~ up there. 
Q. State to the jury who was present with you· in making 
this ~earch? 
A. There was Sheriff Diggs, Deputy Sheriff Aldrich, State 
.Trooper Robinson, a11d 4-! B. C. Investigators Wheeler and 
Durette a11d myself. 
pnge 9} Q. '\Vhicl1 of you gene1·ally search places? 
. A. vV e had !,earch~d another place prior to that, 
and the sheriff and ·myself: ·stayed there to get the whiskey 
,.mid beer from that .P.1ace. The other officers, Deputy Sheriff 
- Aldrich, an_d Wheeler, .Durette and Robinson went on ahead, 
rind whe11 we· arrived at the house Officers Durette and Robin-
son were there, and then we made the search and found the 
wlJiskey, and wl1e11 I went back to the store ::M:r. Aldrich and 
Mr. Wheeler were at the store. · · 
Q. ·who if anyone besides yourself and tbe other gentle-
men vou have named were at either the house or the store 
when .. you searched iU . : 
A. There was no one at the l1ouse, and there was a colored 
wc,man in the store, and there may haye ~een . one or two 
20 Supreme Court of Appeals of Virginia 
. G. C. Guy. 
people outside around the store, but that is all I remember 
seeing. -' 
Q .. Do you know this colored woman or would you recog·-
nize her? 
A. I don't believe I would, sir. 
Q. In the house which you examined, was that in the con-
dition of a house being occupied and used t 
A. Yes, sir, parts of it was. When you enter the front 
door there is a room on your left,. which is a bedroom, which 
apparently had been occupied. Upstairs there was two rooms. 
that didn't look like they had been occupied for a 
pag·,3 10 ~ long time. 
Q. There was one bedroom that seemed to have· 
lJeen occupied Y 
A. Yes, the downstairs part. It looked like it was occupied 
there. 
Q. What do you mean by-
A. It showed evidence that people lived there. There was: 
clothes in the closet, the kitchen looked like it had been re-
cently used, I don't mean dirty, it had been cleaned up~ or 
course, but it looked like people were occupying the place. 
Q. Do you know anything else pertinent to the case t 
A. I believe that is all. 
Q. What did yon do with this whiskey"l 
A. I turned it over to the sheriff. 
Q. On the same day! 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Kearney: 
Q. Mr. Guy, I1ow did yon gain admittance to this house?' 
4. The house was open. The front door downstairs was 
open. 
Q. Do you mean that the officers had opened it before you 
got t11ere7 
A. I wouldn't like to say what they did. I am telling you 
when we g·ot there the front door was open. 
page 11 ~ Q. Do you mean that it wasn't locked, or was 
tl1e door wide open 1 
A. The door was wide open as .I recall. 
Q. ,vho was there when you got there ·t 
.A.. Trooper Robinson and Officer Durette. 
Q. And who came with you i· 
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A. Sheriff Diggs and myself. 
Q. You searched that place and you say you found up-
stairs-
A. Upstairs there was-when you go up to the top of the 
steps the room to the right was Jocked. I unlocked it with 
my skeleton key. After I took the whiskey out I relocked 
tl1e door again. 
Q. How about the downstairs door, when you left did you 
lock that? 
A. I 'don't recall whether I did or not. 
Q. Well, now, did Smith tell you that he lived there, or 
did he tell you that he lived over at this store I 
A. I think Smith said that he lived there. 
Q. Are you certain about that, Mr. Guyf 
A. I won't be positive just what he stated there to me, but 
I told him that I had been down to bis house and found this 
whiskey, and asked him who it belonged to, and he said part 
of it belonged to him and part of it belonged to his brother-
in-law and sisfar. I ·asked him where they were, 
page 12 ~ and he said they we1re in New York. 
Q. Did he tell you what yart of it belonged. to 
bim? 
.A.. No, he said pa'l-t was Ms. Then I asked him about one 
specific case which had 17 pints in it, and he said that was 
hi:-:. 
Q. Who was there when you asked him about that, Mr. 
Guy·? 
A. I don't :recall, sir. "'\Ve were standing outside in front 
of his place. Some of the other ·offi~ers were standing out-
side in front of his place. 
Q. Did you ask him about 17 or 7 pints? 
A. 17 is what I asked him about, because there was one 
case in particular that had 17 pints in it. 
Q. Now, you left the dwelling and came over to the store? 
A. Yes, sir. , 
Q. "\\Then you went to the dwelling you found no one there 
n t the place, did you, except the officers f 
A. That is right. 
Q. No one on the premises? 
A. I didn't see anyone else. 
Q. Did you find any of Smith's property there in the way 
of furniture or olothes ·or anything over on tl1e premises 1 
A. "'\Vell, there was a lot of stuff there. I didn't know. I 
granted it belonged to him. I found a brief case. 
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page 13 ~ It had a hymn book and Bible, I believe, and I 
asked him if he had gone preaching·. 
Q. He didn't tell you that he had, did he Y 
A. No, sir. 
Q. Now, did he tell you that his brother-in-law and sister 
lived over there at the placeY 
A. ·1 don't recall him telling me that. He told me that 
they liad gone to New York. 
Q. Didn't he tell you they were the people who occupied 
the premises, and that they had just gone to New York a week 
or so before Y 
A. Not to my knowledge he did not tell me that. 
Q. What did he tell you about his sister and brother-in-
law Y 
A He said part belonged to them and part belonged to 
him, and I asked him where they were, and he said they had 
gone to New York. 
Q. Did he tell you how long before they had gone Y 
A. I don't recollect, but I think he said about ten days, 
but I wouldn't be positive about that. 
Q. You left the house then and went over to the store T 
A. Rig·ht. 
Q. Is that on the same side of the road as the house-the 
storn? 
A. No, sir, the house is on the opposite side of 
page 14 ~ the road and just down below the store a short 
way. 
Q. How far would you say the house is from the store Y 
A. I would say the house from the store is from here to 
that tree sitting there in the courtyard. 
Q. That would be about how many feeU 
A I would say probably 150 to 200 feet. 
Q. Not over that? 
A. I didn't measure it. That is just .my judgment. 
Q. Smith wasn't there when you searched the home Y 
A. No. 
Q. Is that right Y 
A. That is correct. 
Q. And how th~ officers gained admittance to the place you 
clo not know Y . 
A. No, when I g·ot there the front door was open. 
Q. Then you left the house and you went over to the store f 
A. Yes, sir. 
Q. Was :Smith over theref 
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. A. He was.. 
Q. He was at the store wben you got there! 
A. Yes, sir. 
Q. Did the other officers tell you whether ·he was there when 
they crone in or not f 
A. Where? 
page 15} Q. At the store. 
~ I don't recall whether they did ur not. I 
know he was there' when I got 'there. 
Q. He was there when you got over th'ere t 
A. Y ~~., sir. ,. 
Q. Yon say these officers handed yon 51h pints of whiskey 
that lhey had-
A. 2 pints of whiskey from the automobile, 3% pints that 
:-came out of the store. 
Q. And all of this whiskey had the Government seal on it? 
A. It had Federal stamps, but did not bear the Virginia 
A. B. C. stamn. 
Q. It had tiie Maryland stamp on there, is that right Y 
.A.. I think it did. 
Q. Did Smith tell you at that time that he lived upstairs 
over the store there? · 
A. Smith didn't tell me that, no. He may have told some 
,of the others. 
Q. You say there were 110 facilities there at the store for 
-cooking? 
A. I said in the back of the room-of the store it had 
·been used for a kitchen in previous times, it could have been. 
It had a stove in it, but it showed no evidence of having 
been used for a long time. 
J)nge 16 ~ Q. Did it have one stove or two stoves? 
A. It had two, one an oil stove and a wood ·stove. 
· RE-DIRECT EX.AMINA.TION. 
By Mr. Minter: 
Q. Was there anything; to sbow the date of the tax stamp 
that was on it, 011 the liquor? 
.A. No, sir .. 
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V .. V\T .. WHEELER, 
sworn on behalf" of the Common.wealth, testified as follows·: 
By Mr. Minter: 
Q .. Please state your na:mef 
.A. V. W. Wbeeler .. 
Q. And your official position?" . 
.A.. I am an investigator for tbe Virginia Aico·holic Bev-
erag·e. Control Board. . . . 
Q. Were you in Matthews County on l\fay Istt 
A. Yes, sir, I was .. 
Q. In company witI1 whomf 
A. The sI1eriff,. the deputy she11ff, Investigators· Guy and: 
Dnr(1lfe, and State Trooper Robinson. 
Q .. Do you know the defendant, J. H. Smith r 
A .. Yes, sir, I cfo.. I saw him for t!re :first time· 
]>age 17} on May 1st. 
Q. Did you go to his- place on that dayf 
A. Yes, i went to a store which he' operates .. 
Q. Did yon go to the houser 
A. No, sir, I did not. 
Q. $tate to the jury who went to the· store with yon f 
A. Depn"ty 'Sherfff Aldrich and myself' went to the store .. 
Trooper Robinson took us there jn his ca:r .. Durette· went on 
aown fo the house, which I don't know where it was, on down 
below on the road to tbe store:. 
Q. State what you did and what you found after you got 
to the:sfore? 
A. The deputy sheriff had a searc-h w~rrant, and after· 
executin'&' it on a woman who was there, I don't know her-
name, wny then we started searching. The fir~t bottle of 
whiskey I found was a quart bottle bearing the A. B. C. stamp· 
with I woulc;I say that nmch whiskey in the bottom (indicat-
ing}., Then I looked in a press underneath the steps. This is 
a large store building. It appeared from the outside to be 
abont three stories, and these are the steps that Ieacl up to 
the second story. There is a cfoget underneath there. Un-
der tI1ere there was a lot of rubbish 'and boxes and things, 
and I f ou·nd 3 pints tba t tile s~al wasn't broken, and found 
another bottle with the seal broken. 
Q. That is in the storef 
page 18 ~ A. Yes, sir. 
Q. Three bottles, you say? 
A. Tl1ree bottles with the seal unbroken, and approxi-
mately a balt pint in a quart bottle.. Upon looking around 
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im~ide the store I didn't find anv more whiskev at all. "'\Ve 
looked upstairs and downstairs. ·n only bas tw"'o stories, and 
it has a false roof, and it makes it look as though it was three 
stories high. 
Q. What if any other alcoholic beverages did you find be-
sides what you have just described in the store f 
A. There was some beer found, the exact quantity I don't 
know. That wasn't taken until after Mr. Guv and the sheriff 
came back up there. J 
Q. Where was the beer found 7 
A. It was fou~d in a back room, the largest quantity of it. 
Q. Found where? 
A. In a back room just as you go into the store. 
Mr. Kearney: I object to that. The statute says that he 
bas a rig·ht to have possession of the beer and wine. 
The Court: I will let him testify just what they found 
there as bearing on the whole case, as throwing· lig·ht on 
everything that is there. 
l\fr. Kearney: "\Vo note an exception to that. 
pnge 19 ~ The Court: All right. I say where they search 
a place and find tl1ings of that sort, even though 
some of it may be leg-al, in order to throw light on the whole 
subject I will allow them to testify what they did find. 
J\fr. Kearney: The charge here is simply that of posses-
sion .. 
The Court: Yes. As tl1rowing light on what they found 
on the premises, I will allow them to testify what they did 
find. 
(Exception noted for defendant.) 
Bv Mr. :Minter: 
·Q. Now, l\fr. ,vheeler, what did you find in this store in the 
way of evideuc~ that somebody was living there 1 
A. On the second floor, as you go up the steps in the large 
room and then over to tlrn Ride, tl1ere is a partition and then 
a doorway cut, and in the·· back you go into another room 
and you come around to the rigl1t, and there is another room, 
and in there there was an old bed wllich didn't have any evi-
dence of being used by anyone. I don't think anyone had 
slept in it for quite some time from the dirt that was on the 
floor. 
Q. You mean the dirt by the bed had not been disturbed 1 
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A. Yes, sir, there was no trash. In other words, when I 
first went up there the dirt was on the floor so 
..page 20 ~ thick I .made foot tracks on it, .. and I didn't notice 
· any other foot tracks around the bed that had been 
there recently. 
Q. That is on the second floor Y 
A. Yes, sir. . , 
Q. Do ·you; l'em~mber whether -there was any mattress o'Ii 
.thcre·f · ' 
· A. There was some type of old covers, I' wouldn't e~actly 
. call. it .a mattr~ss. · ·1 think it was ·mostly just rags on the 
'bed. I didn't examine it closely. 
Q. T])at is all ·you found upstairs f 
A. Yes, that was all_ we found downstairs-I mean up-
. stairs:' : · · · 1 • · • • 
' .. ,.Q .. ,vhat did you find downstairs? 
. . A. ·v.r ell, <l:ownstairs as ybu go into the store from the-:rbad 
: to the right there is a counter. He had· a -v~ry··smaU- and ·a 
1 W!ry flimsy stock of staple goods _there. Then to the right 
as yon go· oli. baGk behintl the· ·counter there was an opening· 
. and you· went into another back room, arid back there there 
· was :a -lot of .furniture, and then over to the left there was 
another 'door that led into· a 'room that bad some benches 
J ~frO\llld the'wa)ls: I. ·i. . . --~ ' •. .' _., - . 
. . ·Q~- Was there 3:ny·ev1dence·of·that bemg used recently! 
A~ Yes, sir, it looked as though it had been used rig·ht re-
~ently, 'just how recently I wonldn'_t be in· a position 'to say. 
· Q. ·what else was there? . · 
. page 21 ~ A. I don't recall anything else but the benches· 
around the walls. I wouldn't state positively, but 
I think there was a music box in there, but I don't recall where 
it was. · · · 
Q. Are you talking about the back room or the kitchen, or 
whatever the place was' . . . . . . 
A. Well, sir, 'a.fter you· go through the door just at the 
hack of th_e· .r~om wJie_re the co~nte~ stops you go irito an-
other .:r,oon1 which had a whole lot of plunder in it. · 
- Q. What do you 'mean'by plunded . I ~ 
.A..' There was differ.ent pieces there. I don.'t know whether 
I could name any of them now, beca)Ise I 'didn 1t t::ike · a- close 
observation of it. ! r~member some .boxes_ and bask~t~. sit-
ting a round in there. · 
Q. Was that the place you are referring to as looking like 
it might have been used lately? . . 
1' "' 
1 
• 
! 
' 
Ja~s· H. ·smrth v. Commonwealth of VlrgWa 
V. W. Wheeler . 
.A. No, that was another room which would. be to my left, 
·extending more back towards the road, .a kind of road.· that 
1runs by the })lace. There was a room there that looked as 
thougb there ·may have. heen. :dancing· or something. going on 
~fuere. · 
Q. Mr. Wheeler, -did you :~ke the whiskey out of the auto-
:mobil:e Y 
. · .A .• I wa~ :t4-ere :when the whiskey came out of 
· ~page :22 } the autontobile, ~s, sk.. . · 
Q .. Who took it out? . - · 
A. Mr. Durette took it out.. 
:g_ Did you -or }..I-r .. Durette take the whiskey that was :up-
stairs under the stairway? . . .. 
~ ··-.Li\. I toek the whiskey out or underneath the .stairway. 
That was 'On the first £tour.. . 
· ·Q .. Did ~any of the w4iskey othe:r· than· the few 1 ... emaining 
'C011ter1ts of 1t.he quart l;>ottle ll&Ve :a Virginia State stamp on 
-1n . , .. 
·· A. No, sir, it did not. . . . 
, . Q. "\Vere you present at any conversation between James 
:Smitl1 and l\tlr. Guy as to the own~rship o~ this :whi.sk~y7 
· A. I· carried one ca'Se- · of beer out to one of the cars that 
~as parked in front, and when. I g<;>t there Mr.i-Guy was speak-
. fog to .James··Smith, and I overheard Mr •. Guy 1:lSk him whose 
·.- whiskey it was, and he stated that the whiskey belonged ·to 
lie and his brother-in-:-la:w, and then Mr. Guy asked him where 
llis brother-in-law was and he said h~ was in the Army and 
'. liad gone to New York. Then Mr. Guy asked him about a 
l)art case of whiskey which I don't recall, Mr.. Guy stated 
. 'tlie number of bottles and ]1ow mall'y bottles was there, whfoh 
i 1 wouldn't be in a position to ~tate from ~emory, · and he 
· 'S'aidr that was all tbe ·whiskey that he procured that helon_g'f~d 
' to · Mm; tl1e rest belo1'lged- to his brotli~r-in-law is the way I 
recall. 
page -'23 } Q. You a.on 't know how mucli was ·in there! 
A: No, sir; I wouldn't be in a positi~n to st~te 
# tliat .. 
CROSS EXAMiNATION .. -
By i\Ir. Diggs·: 
Q. Mr. W11eeler, when· you Sheriff Aldrich arrived at the 
store was Smith there? 
A. No, sir, he was not. 
Q. How long had you been there when Smith arrived? 
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A .. Well, I didn't iook at my wa:tch,. but I would say a half' 
Iiour, twenty mim1tes to a half hour .. 
Q. Had Mr. Huy and the other officers c.ome back from the! 
house when Smith 'arrived¥ 
A. No, sir, Smith arrived and tl1en he left and then he-
came back, and about the time I saw Smith, Mr .. Durette ancl 
Stote Trooper Robinson bad come back, but I don't think 
the sheriff and l\fr. Guv had been there .. 
Q .. In other words, you think Smith came back to the store, 
before the officers arrived¥ 
A. Before all of them arrived, yes, sir. 
Q .. You say that you found under fue _stairway in a closet 
I1ow many bottles of wl1iskeyf 
. A. There was three bottles of whiskey witll the seal un-
broken, and one bottle which was about half fuH,. and then a 
small quantity in a quart bottle which bore an A. B. C. stamp. 
. Q. In other words, you found 3 pints and about 
pag-e 24 ~ a half that didn't bear fhe Virginia S'tate stamp r 
A. Yes, sir. 
Q. Did those bottles bear the Federal stampf 
A. Yes·, sir, they bore the Federal stamp. 
Q. The State of Maryland stamp or the District of Colum-
bia stamp, do you recall¥ 
.A. I don '"t recall, but I think it was the State of Maryland.. 
I wouldn't state that positively. 
Q. You say that you went upstairs r 
A. Yes, sir .. 
Q. And you saw a bed up there f 
A. Yes, sir. 
,,.. Q .. Are you prepared to say that Smith did not use tliat 
bed to sleep in Y • 
A. The floor in the upstairs was covered with dust, right 
thick As I walked on it I made footprints, and I didn't see 
nny other fresh footprints around that bed when I got tliere·. 
Q. Did you take the trouble to look to see whether there 
were other footprints tllere when you got there, or did you 
make the statement because you clidn 't see anyf 
A. I was trying to track it to see if there was more traffic· 
to one part of the building than tliere was to another. 
Q. "What were the lighting conditions in that room 1 
A. I had a flashligl1t, and the light was good. It 
page 25 ~ wasn't very bright. There were several windows 
around there, and I had a flashlight with me. 
Q.. Did you use the flashlight 1 
James H. Smith v. Commonwealth of Virginia ~9 
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A. Yes, sir, I used it down on the floor to examine it real 
close. 
Q. It wouldn't have had very much sunlig·ht in the room, if 
it was necessary for you to use a flashlight f 
A. I said it wasn't as light as it would be outdoors, but it 
wai;; fairly light inside the building. 
Q. ·where did you find the beer Y 
A. That was in a back room, which would be off back of the 
counter over to the left of the door as you go in, several 
ca5es of it, just how much, I don't know. 
Q. Was it in an ice-box, any of it in an ice-box! 
A. Some of it was in the ice-box behind the counter. 
Q. You didn't go to the house at all? 
A. No, sir, I didn't go to the house. I remained at the 
store during the whole visit. 
Q. Did you talk with Smith about the whiskey that you 
found in the car and in the house 1 
A. Yes, sir. He stated it belong·ed to him, that it was 
his whiskey, and after I guess Durette had asked him for the 
car keys he fumbled around and had a terrible time finding 
them, and :finally he found them in the g-love compartment and 
gave it to him, and he found the whiskey, and he 
page 26 ~ said it was rigl1t handy to have a little whiskey in 
the car, if he had friends along he gave them a 
drink. 
Q. He said it was his whiskey? 
A. Yes, sir, he said it was his whiskey. 
R. S. DURETTE, 
sworn ·on belmlf of the Commonwealth, testified as follows: 
Bv tfr. M:inter: 
· Q. Please st:;ite your name 1 
A. R.. S. Durette. 
Q. And your official position f 
A. Investigator f.or the Virginia Alcoholic Beverage Con-
trol Board. 
Q. ,vere you in Matthews County on l\fay 1, 1943! 
A. Yes, sir. 
Q. ,vith whom? 
A. With the sheriff and Deputy Sheriff .A.ldrich and ·State 
Trooper Robinson, Investigator -Guy and Investigator 
"'heeler. 
Q. Diel you on May 1st participate in a search of the prop-
erty of James H. Smith? 
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A. Yes, sir. 
Q. The same man who is defendant here at the barY 
A. Yes, sir. 
page 27 ~ Q. State what you found and what you did Y 
A. We went down there and searched. State 
Trooper Robinson and myself went to tbe house, and Mr. 
,Vbeeler and Mr. Aldrich stopped up at the restaurant, the 
other place he runs there. Anyway we got dQwn to the house 
and went around to the back. The back door was fastened. 
Finally I heard somebody in the house. I knocked on the door 
and told them to open the door, and State Trooper Robinson 
said to come around the front. I went around the front and 
went on in and searched the downstairs and couldn't find any-
thing Went upstairs and in a room on the right-hand ·side 
of the steps as you get up the steps the door was fastened. 
You could see through a crack in the door cases, whiskey 
cases. I don't know who opened the door, but Guy came down 
later--Mr. Robinson-I dicln 't. 
Q. You mean you didn't open the door 1 
A. No, sir, the door was open, and I found in there-the 
total of what was found at Smith's house and at Smith's 
place of business was 671h pints of whiskey. There were 2 
pint~ of whiskey we found up at his place of business in the 
back in the trunk of his car, and Mr. ,vheeler and Mr. 
Aldrich searched his place of business there. I went inside 
but I didn't do any searching due to the fact that they had 
searched before I got there, while I was at the 
page 28 ~ house. There was also 78 bottle~ of beer he had 
there. 
Q. You personally then didn't search anywhere but the au· 
tomobile? · 
A. The automobile and the house. 
Q. You were present then with Mr. Guy and Mr. Robinson 
when the whiskey was found in the house Y 
A. Yes, sir. 
Q. You were n.ot present when Mr. Guy questioned this 
man about the ownership of the whiskevY 
A N • "I . o, sir. . 
Q. You were not present f 
A. No, sir. 
Q. Did ,Jim Smith make any statement to you about the 
ownership? 
A 1 think he told me it belonged to his brother-in-law. I 
asked him where his brother-in-law was, and he said his 
./ 
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orother-in-lawwas in New York., either his brother or brother-
in-law, I don't know which. 
Q. Did he say to you that all or part of it belong~ to· him f 
A. Re didn't say. I didn't pay much attention. I asked 
nim if that was his whiskey down there.. He said either his 
fa·othe-r or brotber-in-law, and I .asked him where he was, and 
lie said in New York. · 
Q. You were not pr.esent when he was -ques-
pag-e 29} tioned by Mr. Guy .. 
A. No, sir. 
CROSS EXAMINATION .. 
. By Mr. Kea1'lley: 
Q. Mr. Durette, you didn't stop at the store and go -ln on 
the way down to the house, did you? 
A. No, sir. . ,_ 
Q. How far would you say it was from the store to the 
]10useY 
A. I don't recall now exactly. We went by the house and 
went into the house below· there and asked a colored woman 
where Jim Smith's house was, and she directed us to another 
1Jlace. 
Q. Don't tell what anybody told you. 
A. Well, we got messed up. Yv e went to several places 
before we got to his house. I wouldn't say how far it is from 
liis house. 
·Q. Who was with you when you first went there! Y.ou say 
Officer Robinson Y 
A. State Trooper Robinson. 
Q .. How long bad you and Mr. Robinson been there before 
1\fr. Guy and the sheriff came there? 
A .. It wasn't very long. 
Q.. Have you ever been to this l1ouse bef or.e f 
A. No, sir. 
vagc 30} Q. Did you know who lived there of your own 
know ledge f 
A. No, sir. 
Q. And I understand that the back door was locked, that 
is where you were, or the side door, and you heard someone 
in the house and asked them to open up, and it turned out 
-to be a gentleman that had gone down there with you., Trooper 
Bohinson, isn't that correcU 
.A.. That is correct. 
lZ .:Supreme Court of .Appeais of Virginia 
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Q. How did he get in, Durette, do you know t 
A. He came in the front door .. 
Q.. Did he have to force the door f 
A.. I couldn't tell you. I wasn't around there when he 
went in .. 
Q~ When yon left there did you lock the front door! 
A.. I couldn't say.. I don't think I was the last one who, 
left. 
Q. You then found this whiskey upstairs·t 
A. Yes, sir. 
Q. Vtas Smith on the premis·esf 
A# No, sir, he was up at the place of business. 
Q .. °"Then you went back to the place of business was Smith 
there thenY 
A. Smith was up there then, yes .. 
Q .. And you asked him about the whiskey that was- found 
down at the house, and he told you that it be-
pag·e 31 f longed to his brother or his brother-in-law, you 
have forgotten which! 
A. Yes, sir.. I asked him then whose whiskey that was in 
the car, and he told me it was his. 
Q. Did you ask him anything about the wlliskey that was: 
in the cupboard under the steps f 
A.. "Wberef · 
· Q. Under the steps f 
A. No, sir, I didn't find that. I clidn 't know anything 
about that. Mr. "'\,'\!heeler found that. 
Q. He did tell you at that time that the whisTrny that was: 
found in the car belong·ed to him f 
A. Yes. vVhen I first asked him for his keys he told me 
they were in the car, and I had looked in the car and they 
wasn't in the car, and he got in the· car then and I saw him 
have something in his Imnd, and he pretended to g·et the car 
keys out of the glove compartment, and he had them in his 
hand aII the time, and then he reached in there and pulled 
his baud out and gave me the keys. · 
Q. Had you looked in the glove compartment Y 
A.. Yes, sir, I had looked in the glove compartment. 
Q. Had you looked in there previous to asking him about 
the keys? 
A.. No, sir, but the keys were in his pocket. He got the 
keys out of his pocket. I saw him when he pushed his hand 
in the glove compartment. 
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page 32 ~ Q. He admitted, didn't he, that the whiskey that 
was in the back there, the 2 pints of whiskey in the 
back, was hist · 
A. He said it was his. 
Q. Did he make any objection to you all searching the car? 
A. No objection, no more than he said he didn't have the 
keys at first, when he had them in his hand. 
Q. When he had them in his hand or in his pocket¥ 
A. He had them in his pocket at first and took them out 
of his pocket. 
Q. Then he p;ot in the car, and you think he pretended to 
get them out of the compartment when he had them in his 
hand all the time? 
A. I know he did, I saw them in there. 
Q. Did ho open the back or did you open the back Y 
A. I don't recall now whether he clone it or I, one or the 
other. 
Q. You found 2 pints of whiskey in there¥ 
A. I found 2 pints of whiskey in there. At first I didn't 
think there was any in there, but down in the bottom of the 
compartment he ha.d 2 pints covered up. A person just look-
ing in there wouldn't hardly think there was a11~1, but from 
his actions I knew there was something in there be didn't 
want me to see. 
page 33 ~ Q. And he admitted they were his? 
A. Yes, I stated he admitted they were his. 
Q. Was there any liesitancy on his part in admitting the 
ownership of that whiskey l 
A. Not that I know of. 
Q. And was it at that time that he told you that the whis-
key that was found up at the house belong·ed to his brother 
or hi~ brother-in-law? 
A. He told me that before. As I recal1, I left Mr. Guy 
and Trooper Robinson down at the house and I came on up 
to the store. 
,v. R. ALDRICH. 
sworn on bel1alf of the Commonwealth, testified as follows: 
Bv Mr. Minter: 
0 Q. Please state your name? 
A. Vol. R. Aldrich. 
Q. And your official position? 
A. Deputy Sheriff. ""I I I 
•' I !, 
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Q. Do you know J. H. Smith Y 
A. Yes, sir. 
Q. Did you see J. H. Smith on May 1st of this yearY 
A. Yes, I saw him. 
page 34 ~ Q. Is that the time you searched his premises Y 
A. When we first went to the store James Smith 
warn 't there, but there was a woman in the store. I asked 
l1er where Jim was. 
Q. What sort of a woman, what is her businessf 
A. I don't know. She said she was looking out for things 
while he was away. 
Q. ·when did you first see Smith? 
A. I asked her where Jim Smith was and she said that 
.Jim had gone to the sawmill. The sawmill was on the side 
of the store. You coulcln 't see it through .the woods. It was 
as far as from here to the jail. I walked to the gate and 
looked down the road towards the entrance to the sawmill, 
where James Smith was, and I saw Jim coming up the road 
about half-way from the store to the house. 
Q. Half-way between the house-
A. Half-way between the house and his store. 
Q. Coming in what direction t 
A. Coming from the direction of the house, or the saw-
mill rather. He could come through the woods from the saw-
mill. He was coming up the highway when I saw him. 
Q. In other words, his house was on the highway f 
A. Yes, sir. 
Q. And the sawmill was back in the woods Y 
A. A little way, yes. 
page 35 ~ Q. The shortest way would be to come from the 
sa wmiU through the woods? 
A. Yes. 
Q. Talk from that point. 
A. We g·ot there before Jim got there. 
Q. You mean Mr. Wheeler and you? 
A. Yes. We went there looking around and we didn't find 
anything. ,ve lifted the ice-box up and saw some beer in 
the ice-box, and so when Jim came in there we asked him if 
hn had a key to this closet. The closet is on the inside of 
the front room where his store is, at the end of the counter. 
The ice-box is right at the end of tlle counter and the eloset 
is on the other side before you go through the door into the 
back room. Jim fumbled around a while and got the key and 
opened the door, and we searched in there and there is where 
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we found 3 full pints of whiskey that had never been opened, _ 
and a half-pint of whiskey? 
Q. That is in the locked up place! 
A. Locked up in this closet, yes, sir .. 
Q. ,'\7here was that closet situated 7 . 
A. That closet was situated at the entrance as you go out 
of the store into the back room, on the left-hand. side. 
Q. ""What else did you find T : · · i ; • 
A. We found 3 pints 1;1nd 1h pint . of whiskey, and in the 
back room that is where we found the beer in- the 
page 36 } ice-box, and the ice-bo.x-
Q. What other whiskey, if any, did you find! 
A. We found 3% pints in the store in this closet. 
Q. Did you find any other whiskey? 
A. I wasn't with them-I lmow when they went out to the 
car, but I wasn't with them. I stayed in the store all the 
time. 
Q. "\Vere you with them when they found the bottle of .A. 
B. C. whiskey? 
.A.. Yes, that was in a closet. That was in a q"uart bottle. 
There wasn't more than a drink in the bottle. 
Q. 'Did any of the bottles you saw have the .A.. B .. C. stamp 
on th<lm?' 
A. That is the only one I saw. 
Q. Continue.· Wbat else did you do l 
A. And Mr. Robinson and l\fr.--the last man that testi-
fied--Durette, they went on down to Jim's house, and they 
came back, they made a mistake in the house, and I told them 
it was right at the corner and they· went to the house just 
below it, and they came back and then went on back to the 
11ouse the second time. I didn't go down to the house at 
·'311, I stayed right there at the store, and Jim was in the 
vlace. I told him I had read the search warrant to this 
woman before Jim got there. Then Mr. Durette came back 
and asked Jim if that was his whiskev down there 
vage 37 } at the house. .At first ]1e said it beionged to his 
brother-in-law, and he asked him where his brother-
in-law was, and he said he had g·one away on a trip, he was 
in New York, and I asked him-I think I asked him, or the 
other man, I think I asked him how long he had been gone, 
and he said from a week to ten days, and then he asked him 
jf that liquor belonged to him. I don't remember whether 
,Jim told Mr. Durette that part of the whiskey belong·ed to 
]1irn that was there at the house at the time he was talking 
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to llim, or whether it was after Mr .. Guy come back, but one 
or the other he did tell him part of the whiskey belonged to, 
him and part to the brother-in-law .. 
Q. You remember he made both statements t · 
A. Yes, he made the statement to one or the other, I 
eouldn 't say which. 
Q. One time he told them it was. his brother-in-law's whis-
key, and the other time he said part of it was his whiskey! 
A. Yes, sir. 
Q. The 17 pints, was that his whiskey, did be. tell you when 
l1e told you part of it was bis and part of it belonged to his 
brother-in-law Y 
A. No, I couldn't say. I went out to the car and that is: 
when I heard him say part of the whiskey belonged to him. 
Q. Wba t did you find, Mr. Aldrich, in this place by way of 
evidence of living·! I mean in the store house. 
page 38 ~ Did you go upstairs? 
. · A. I didn't go upstairs. I went in the back· 
room. 
Q. Mr. Wheeler went upstairs? 
A. Mr. "Wbeeler went upstairs and I stayed downstairs. 
Q. You didn't see this bed f 
A. No, sir, I didn't see the bed. I saw the stove in the 
Imck room. 
Q. "\Vhat was the condition of those things, were they worn 
or unused? 
A No, sir,. it hadn't been used for a long time. The woocl 
stove was rusty and the oil stove didn't look like it ha:d been 
used for a long time. 
Q. Yon f onnd no evidence of cooking· at all? 
A. Not downstairs. I don't know what was upstairs. 
Q. Do you know of anything else that has any bearing 011 
this case that you can give the jury any light onf 
A. No, sir, I don't know that I do. 
CROSS EXAMINATION .. 
By Mr. Kearney: 
Q. How far is it, Mr. Aldrich, from the store to this bouse 
that you say that this man owns i 
A. Mr. Kearney, I would say it is around about-not over 
100 yards. It might be 75 yards, somewhere between 75 and 
100 yards. 
Q. Couldn't you see it from the store T 
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pagc-J 39 ~ A. You could see it from the store if you walked 
out to the edge of the road, but the store sets back. 
Q. But these gentlemen had left you out at the stowt they 
ran past the house, did they? 
A. They went to the house below,. what they told me. 
Q. How far is that house? 
A. That house is almost- · ., , r 
Q. And then they came back to inquire from. )·01i wliere his 
honse wast · · 
A. ·which house it was. 
Q. A.nd you gave them mo.re pa_rticular instructicnis f · ~ .. 
A. Yes, sir. · · 
Q. "'When they came back to inquire fr<;>_m you ~s t<?, ~~ere 
Smith's house was, where was Smith then, do yo.~ kno~~ / ... 
A. I don't think Smith had come at that time. · r , 
Q. Didn't he tell you that he was out there trying to catch 
a mule that belonged to the sawmill people there when you 
asked him where he was, didn't he tell you that is what he 
was doing-? · 
A. I believe he did say sometl1ing· about a mule. After-
wards I saw a mule come throug·h the woods, I think, but I 
\V<,uldn 't be positive about that. 
Q. You never did see him over at the house, did you? 
A. No, sir. When I saw him he was coming along·side the 
hig·hway. 
page 40 ~ Q. He was walking down the public highway? 
A. Yes, coming from the direction of his house. 
,Yhether he had been to his house I couldn't sav. 
Q. And when he got there you all had not found any whis-
key at all, l1ad you, when he got to the store? 
A. No, sir. 
Q. You asked him for the key to the cupboard, which be 
produced, and you found in there 3 pints of whiskey that lmd 
the Federal stamp, not the state stamp? 
A. The quart bottle had the state stamp . 
. Q. The quart bottle bad the state stamp? 
A. Yes, there might have been two medium drinks in it. 
Q. And he told you that it belonged to him, didn't he, that 
wlliskey? 
A. Yes, he acknowledged that was his whiskey. 
Q. Did you hear him acknowledge the whiskey that was 
found in the automobile as being his whiskey? 
A. No, sir, I didn't go out to the car. I stayed in the 
store. 
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Q. Then Mr. Durette came in and asked him who the 
whiskey down at the house belonged to, and he told Mr. 
Durette it belonged to bis brother-in-law? 
A. That is what he said, yes. 
Q. Then you think somebody else questioned him Y 
A. Mr. Guy was questioning him when I went 
page 41 ~ out to the car. 
Q. Was he questioning him about the whiskey 
at the house or about all the whiskey that was there Y . 
A. He was questioning him about the whiskey at the house, 
and he said part of it belonged to him and part of it belonged 
to his brother-in-law. 
Q. Did he tell him what part belonged to him and what 
part belonged to his brother-in-law! 
A. I didn't hear him say what part, no, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Minter: 
Q. I understand you don't claim to have been present dur-
ing- all of this conversation f 
A. No, sir, I wasn't. 
Recess until 2 o'clock P. M. 
AFTERNOON SESSION. 
SHERIFF W. R. DIGGS, 
sworn on behalf of tl1e Commonwealth, testified as follows: 
BY Mr. Minter: 
.. Q. What is your namef 
page 42 ~ A. Sheriff W. R. Diggs. 
Q. Your official position? 
A. Sheriff of Matthews County. 
Q. Are you acquainted with the defendant, James Smith Y 
A. Yes, sir. 
Q. Do you know wl1ere 11e lives? 
A. Yes, sir. 
Q. "\Vhere does he live? 
A. It is a little ways below Fort Haywood. (J. Does he own his home down there? 
A. Yes, sir. 
ti. Docs he live in it 7 . , ! ~- ...... I, 
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A.. ·Yes,sir. 
Q. Did you have occasion, Mr. Diggs, on :May 1st, ln com-
}Jany with other gentlemen., to search his home or this prop-
·erty owned by Snii th Y 
A. Yes, sir. 
Q. State in your own way to the juty just what happened! 
.A. l\fr .. Guy and myself were together. Mr. Robinson, Mr. 
"'\Vl1t1eler and Mr. Dutette and Deputy Aldtich were ahead af 
us some distanc~. v.;r e went to ,Jim Smith's home; the first 
stop we made. We found Mr. Robinson and Mr.. Dutette .at 
Sim Smith's home. 
Q. Did you participate in the search as far as liquor was 
concerned, or had it been found when you arrive~? 
A. It had bMn located, but they hadn't ~;otteu 
page 43} to it wben I g~t there. 
Q. Before I forget it, wl1~re is Mr .. Robinson 
now? 
A. Mt. Robinson is on his \VAY, i; not there, io his home 
in Tazewell County. He has been 1nd1tcted into the Army 
and has a few days before he goes into the s~rvice. 
Q. He is not available then? 
A. No, sir. 
Q. You say the whiskey was located when you got tl1ei·e f 
.A.. Yes, sir. 
Q. Who had it in their possession when you got there t 
.A. It was in a room to itself and no one had golie whete 
it was .when I got there. 
Q. Did you later see all the whiskey that came out of the 
automobile and out of the store and the house¥ 
A. Yes, sir. 
Q. Was or was not all of that whiskey delivered to yoti? 
A. Yes. 
Q. Is tbe whiskey which is piled l1ere by the court'.s desk 
in these cartons the whiskey that was delivered by the officers 
to ,:·ou? 
A. Yes, sir. . 
Q. It is the same whiskey that <?,atne out of the housef 
.A.. That is the same wlliskey that came from his 
page 44} house ancl store and automobile. 
Q. Sheriff, did you examine or have occasion to 
go through tlie house and through the store on this dayf 
.A .• I did. 
Q. What if any evidences were there in the store that there 
was anyone living in there? , 
«J. Supreme Court of" Appears of ViTginiw 
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A. There was practically none so far as living is ~oncernecT.. 
. _Q. Did' you go upstairs f 
A. Yes, sir. 
Q. What was up there in the way of accommodations! 
.A.. There was an old couch about 30" wide, I reckon, and 
the usual length, and some kind of an old cover, m~ybe a 
blanket spread all the way over. That is all I saw. 
Q. You didn't examine it with reference to evidence of' 
whether there had been anybody living in there f 
A.. I didn't see any evidence of it. 
Q. Was there anv mattress on it¥ 
.A. No, sir. " 
Q. Wbat was it, an iron cot f 
A. It was a kind of a leather covered old coucl1. 
Q. Now, in the downstairs portion of the store, l\fr. Diggs,. 
what was down there in the way of living conditionsf 
.A. There was an oil stove· down there, Mr. Minter. It was 
very much dilapidated. I wouldn't say it had not 
page 45 r been used, but it didn't show any evidence that it 
was constantly used. 
Q. Did it show any evidence of having recently been used r 
.A. It didn't look so to me, no, sir. 
Q. How about the wood stove Y 
A. I never paid special attention to the w·oocl stove. There-
wasn't an old cook stove in there. 
Q. There wasn't an old cook stove in tllere? 
A. I didn't see it. I won't say there wasn't, but I clicln 't 
see nny cook stove. The only cook stove I saw was tlle oil 
stove. . 
Q. You personaIIy didn't locate any of this liquorf 
A. No, sir. 
Q. All of it was located by these men wl10 11ave testified 
here? 
A. Yes, sir. 
Q. Do you have any knowledg·e of any otT1er facts that you 
can give the jury any information in this case! 
A. No, sir, it is pretty well covered. 
CROSS EXAMINATION. 
By Mr. Kearney: 
Q. Mr. Diggs, when is the last time that you saw Smith at 
this place that you say was his home? \\7 as lte there on this 
occasion on May 1st when you were down there Y 
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page 46 ~ A. No, sir. 
Q. Have you seen him there in the last year or 
two? 
A. At his place? 
Q. At his house. 
A. Yes, on many occasions. . 
Q. Was there any furniture in the house when you were 
thr-,re beforeY 
A. Just about the same. 
Q. Do you know who owns the furniture that is in the house 
there now? 
A. I couldn't say who owns it, no, sir. 
Q. This man and his wife are separated, I believe, aren't. 
they? 
A. Yes, sir. 
Q. Do you know· his brother-in-law, who lives up there¥ 
A. No, sir. 
Q. Do you know llis sister Y 
A. I used to know her years ago, hut I haven't seen her 
for many years. · 
Q. ·well, now, you made no search of the house either, dicl 
you1 
A. At his house Y 
Q. Yes. 
A. I was in company with the officers when they took this 
liquor out the bedroom. 
page 47 ~ Q. But they had already gone in the house when 
you got there, had they V 
A. Yes, sir. 
Q. Did they have a search warrant for that place, Mr. 
Diggs? 
A. I think so. 
Q. \Vho had the warrant? 
A.. l\fr. Aldrich. 
Q. Mr. Aldrich 1 
A. The deputy sheriff. 
Q. Do you know how they g·ot in the place f Did they have 
to break in the front door? 
A. I couldn't tell you. 
Q. "\Vas there anybody ori the premises when you got there, 
except the two officers V 
.A. That is all. 
Q. Did you see Smith at all that day? 
A. Yes, sir. 
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Q. Where was he when you saw him? 
A. At his place of business. 
Q. How far is the pla~e of business from the house? 
A. I would say around 130 or 140 yards. It might reach 
150, not over that, I don't. think. 
Q. Is it on the same side of the road or across the road 7 
A. On the opposite side. 
page 48 ~ Q. Now, when you got back to the store, had the 
store been searched, Mr. Dig·gs? 
.A. They had been through the store, yes, sir. 
Q. Who went upstairs with yon 7 
A. I was in company with Mr. Wheder, I believe his name 
was Wheeler, and Mr. Robinson. 
Q. Had they previously been through the building, clo you 
know? 
A. ,ven, now, whether they had been upstairs or not, I 
don't know. We went upstafrs together. 
Q. You found no whiskey at all upstairs? 
A .. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Minter: 
Q. Mr. Kearney asked you if you had seeri Smith at his 
l1ouse down there within the last year or two, and you told 
him many times. Haven't you seen him there much more 
rece1Jtly than that, the last year or two? 
A. I have seen him in and out from his place around there 
on several occasions, l\fr. Minter. 
Q. Recently Y 
A. Yes, sir. 
Q. You go up and down the road frequently, don'.t you? 
A. Yes, I pass by there right often. 
page 49} Q. And you did see Jim Smith on a number of 
those occasions going in and out of his place t 
A. I have seen him there many times. 
RE-CROSS EXAMINATION. 
By Mr. Kearney: 
Q. When you say "his place", do you mean bis store? 
A. I have seen him at both places, his store and home, 
too. 
Q. ·when is the last time you saw him going· in t11is place 
you call his home? 
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.A. I couldn't give you the date, lfr. Kearney. 
Q. Has it been within the last six months? 
43 
~~. Yes, I have s-een him in the:re in less than two months.. 
Q. Was his sister living there at that time Y 
.A. I couldn't tell you. I didn't lmow his sister was here .. 
Q. You don't know who was living there! 
A. No., .sir .. 
Q. Whether they were living- there or not, you den 't know? 
A. No,, sir. · 
Commonwealth rests. 
page 50 } Mr. Kearney-: We have a motion to make, if 
Your Honor please.. I think we had better make 
it in the absence of the jury. 
The Court: Very well 
·(The jury retired from the courtroom.) 
Mr. Kearney: If Your Honor please, this warrant charges 
iltl~ defendant ''On the first of May, 1943, did unlawfully 
have in his possession alcoholic _beverages, in violation of sub~ 
section 50 of Section 4675 of the Act of Virginia, and that 
tlre said J. H. Smith, under the name of James Henry Smith, 
had heretofore to-wit on the 19th of March, 1942, been con-
victed by a trial justice of 1\fiddlesex County, Virginia,'' and 
so forth. It is my motion at this time to strike from this 
warrant that allegation, in view of the faet that there has 
been no ·evidence produced. 
Mr. Minter-: I forgot it. I forgot to put it in.. I ba'\)'e 
the evidence. · 
Mr. Kearney: '\Ve -object to it. The Commonwealth has 
rested its case. · 
'The Court-: I presmne it is like it is on a demurrer to the 
evidence. rt is always -permissible for the court to allow it 
anyway .. 
:M:r. Ke·arney ! Does Your Honor mean that you 
page 51} can permii it? 
The Court : Y e-s. . I do not think I could strike 
:it out of the warrant anyway. The only thing I could do 
would be to charge the jury that there is no evidence as it 
~tar.ds now .. I do not think I could amend the warrant. The 
court overrules your motion to strike . the evidence. 
l\Ir. Kearney: We note an exception, sir. 
'" · Sµpreme· Court of Appears of Virgimia, 
W. R .. D'iggs .. 
Mr. Minter: Is that all, Mr. Kearney! 
Mr Kearney.:- I think while the jury is out, ff they are 
going to offer tllis, I want to make an objection to that also;.. 
Mr. Minter: Here is a certified copy filed by the Clerk of 
the Court of Middlesex County,: where this· conviction was: 
had. 
The Court: Let me see it .. 
Mr .. Kearney: My objection to it is two-fold. · First, I do· 
not think it is proper to be admitted at this time,. and, sec-
~mdly, I do not think that is the proper way to introduce iL 
(Argument on objection.) 
The Court: What is your objection f 
l\tfr. Kearney: My objection is as to the manner in which 
it is sought to be introduced. 
The Court: In what wg;yf 
page 52 r Mr. Kearney: I think. somebody has- to intro-· 
duce it.. I do not think an attorney can hand it to• 
Your Honor and say, ''V{e want this put in the evidence."· 
T11e Court: No, I thought what we had before us now was: 
the question whether it should go to the jury at all or not . 
.As I understand, here is a certificate of the clerk. 
Mr. Kearney: I tbink tile evidence lrns to be offered by 
some witness, Your Honor. 
l\fr. Minter: If I put a witness on, you would say tlle rec-
ord was the best evidence. The Kelly case says tbe record 
is the best evidence. 
The Court: The latter part of it so·far as the judg·ment is: 
concerned seems to be regular, but it does seem fo me thei 
rest of it is not. 
Mr. Minter: All that is required, sir, is the judgnient, is 
it noU • 
The Court: Yes, tlie judgment is the main part, but I tllink 
anything as to the warrant should be in the copy; it sl10uld 
lmve stated what the substance of the wan-ant is. I doubt 
if tlmt is admissible. The judgment would be, if you had tliat 
alone. or you could get a certified copy of the warrant. 
(Discussion off the record.) 
Mr. :Minter: T11e only thing I can do is try to 
page 53 ~ g·et that warrant over I1ere. Of course, if I can 
get the trial justice he-re, I might show it. I askecl 
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the clerk for the warrant, and he said he would send me a 
copy of the certificate. I assumed out of his experience that 
he wo.uld. 
The Court: I have some doubt about it. 
Mr. Minter: Will you give me an opportunity to get that 
warrant? 
Thc1 Court: Can you get it here today? 
Mr. Minter: That is what I mean, yes, sir. 
The Court : If you think you can get it here within a· short 
time How much time do you want? 
Mr. Minter: I don't know how long it will take. I will 
find out. I would like to ask Your Honor a question. This 
trial was before the trial justice of Middlesex County. The 
warrant is naturally deposited in the clerk's office at Middle-
sex. It is ·a little easier for me to get the trial justice's rec-
ords here than· it is to get the record of Middlesex County,, 
and I am asking at this point if the court ·would reg·ard the 
record of the trial justice, who is a court of record under 
the law and who has the original judgment in the matter on 
his reeord, as proper proof of that conviction? 
The Court: I do not know. The trial justice's 
page 54 ~ court is not a . con rt of record. The records· are 
themselves, but I do not think the records of the 
trial justice's court are. I do not know what tl1e status of it 
is, except it is not a court of record. Do you expect to have 
the trial justice here? 
Mr. Minter: Yes. 
The Court: I do not want to pass upon it before objection 
is made. He could testify as to whether he tried the man, 
what he did with him. Do you want to go ahead with your 
cuse, Mr. Kearney? 
Mr. Kearney: No, sir. 
(At this point ~ourt recessed for one hour.) 
AFTER RECESS. 
(TJ1e jury returned to the courtroom.) 
Mr. Kearney: I understand you are ready for us to g~ 
'nhead? 
Mr. :Minter: Yes,. sir. 
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the defendant, being first duly sworn, testified as 
follows: 
Mr. Minter: Before he testifies, I will ask the-I didn't 
have the nerve to ask him to do it-but what we were talking 
about a while ago I will not refer to in terms, but the judge 
has offered to go back and get it if the court will permit it, 
without an order. Shall I ask Mm to do it T 
The Cot1rt: I do not know. 
Mr. Minter: I do not mean as to the effect of it. I mean 
as to whether it will be considered. I have reached the point 
where I am ready to let it go and not do any more about it. 
By Mr. Kearney: 
Q. Will you state your name and where you live? 
A. My name is James H. Smith. 
Q. Where do you live Y 
A. Fort Haywood. 
Q. How old are you Y 
A. Fifty-two years old. 
Q. "\\That is your occupation? 
A. Merchant, storekeeper. 
Q. And where do you operate a store? 
A. I operate a store at Fort Haywood. 
Q. Where do von live! 
page 56 ~ A. I live at the store. 
Q. How long have you been living in that store? 
A. J have been living in that store about six years. 
Q. ,v ere you at your store on the day of May 1st of this 
year when the officers came there Y 
A. No, sir, I was not. 
Q. Had you been there that clay¥ 
A. Yes, sir. 
Q. ,Vhere were you when the officers came? 
A. The girl that runs my store said, "Mr. l\Hller's mule 
is out." 
Q. Wba t is her name f 
Mr. Minter: I object to what she said. 
· A I went out to get the mule. 
By Mr. Kearney: 
Q. Whose mule is it! 
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A. Mr. J olm Miller's.. 
Q. Who is Mr. John Miller! 
A. He is the man that runs the mill right at the side of 
my store. 
Q. How fa1· is that mill from the store f 
A. About 100 yards.. 
Q. In which direction from your ·store is it to the mill 7 
A. To the south. 
Q. You bad gone out, and w.as Mr .. Miller there 
page 57} on that day? 
A. He was not., no, ·sir. 
Q. "'What day of the week was this t 
A. Saturday afternoon. 
Q. Had the mill run that day at all t 
.A. No, sir, not that day at all. 
Q.. And someone called your attention to the fact that Mr. 
Miller's mule, the man that operated the mill, his mule was 
, out, and you went out to get the mule? 
A. Yes, sir. 
Q. Did you have any difficulty in getting the mule? 
A. Yes, he ran through the woods. 
Q. Did you get him? 
A. No, sir, I didn't catch him. 
Q. "\Vell, now, you came back on the_job to your store, did 
vouf 
· A. Then I came back to the store, yes, sir. 
Q. How far down the highway did you got 
A. I went down the other side of the mule's stable by the 
mill, I went the other side of the stable! . and I came back to 
the store. 
Q. When you came back did you come down the highway Y 
A. I came down the highway, yes, sir. 
Q. Do you own a piece of property up there tbat is a resi-
dence? 
page 58 ~ A. I got a piece of property up there, yes, sir. 
Q. Where is that located f 
A. That is located about 200 yards south of my store, about 
200 yards, on the left-hand side. 
Q. That is in the same direction as the mill 1 
A. Yes, sir. 
Q. Is it on the same side of the road as the sawmill T 
A. No, sir, it is on the left side. 
Q. On the opposite side? 
A. Yes, sir. 
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Q. How long have you owned that piece of property¥· 
. A. I have owned that piece of property ab0ut twenty some. 
years ... 
Q. Is that where you live now and where you were living-
on May 1st 7 
A. No, sir, I lived in the store .. 
Q .. You lived in the sto11e r 
A. Yes, sir. 
Q. How long· had it been sin·ce you livetl down there at your-
residence? 
A. It has been over two years since I stoppe£1 there. · 
Q. You were married, and I believe- you and your· wife were! 
divorced! 
A~ Yes. Of course, she got the furniture. I gave her alI 
the furniture there. I didn't have anv furniture .. 
page 5g ~ Q. Was there any furniture in the hous·e there 
on May IsU 
A. Yes, sir. 
Q. "\Vhose furniture was tbat f 
A. It belong;ecI to: my sister and brother-in-law. 
(~. What. is your brother-in-law's name t 
A. Albert Ganary. 
Q. What is your sister's name 1 
A. Mary E. Canary .. (J. How long have they been Irving tllere 1 
A. Since the 1st of' November. 
Q. They had moved'. up to this residence Y 
A. Yes, sir. . 
Q. On the 1st of November f 
A. On the 1st of November, yes, sir. 
Q.. And were they tenants and occupying tI1e place there 
on May 1, 1943 T . 
A. Yes, sir, they have the furniture· .. 
Q. Wbo owns all the furnitnret· 
A. They own it. 
Q. Do you own the furniture there f 
A .. No, sir, I haven't got any. 
Q. How about the furniture up at tI1e storer 
A. I just have a bed. In tl1e kitchen I have a wood stove,. 
an oil cook stove, and a table. Tlia t is where we 
page 60 t eat on, and then in the main store I I1ave one stqve 
in the main store. ·' 
Q. What kind of a stove is in the main store? 
A. That is what they call a coal stove. That is a big coal 
~f.ove that I have in the store .. 
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Q. Is that capable of being used for cooking? 
.A. Yes, I cook on the top. Wben the g·irl comes there 
around 8 o'clock she frie_s ,ham and eggs, something· like that, 
she cooks it on the stove ·in' the store. 
Q. On May 1st of this year and for two years previous to 
that you have been living in the store, have you? 
.A. Yes, sir. · 
Q How big is that building Y 
.A. 44 feet long and 33 feet wide, partitioned off. Half of 
it is cut in two, half is the home and half is the store, two 
stol'ies high. 
Q. Does anybody else live upstairs? 
A. Nobody but I live upstairs. 
Q. You are the only one who resides· upstairs? 
A. Yes, sir. 
Q. What kind of a bed do you have upstairs? 
.A. I have a leather couch. 
Q. Is that what you sleep on? 
A. That is what I sleep on, yes. 
Q. Is that what you have been using all the time? 
page 61 ~ .A. It is what I have been using all the time. 
Q. What kind of covering do you have on it T 
A. I have a blanket, a comfort they call it. 
Q. .A. comfort¥ 
A. Yes,.sir. . 
Q. Now, when you got back to the store on this afternoon 
what did you .find there 7 
A. ,\Then I got back to the store I found two officers there, 
I think the sheriff or deputy sheriff, and one of these other 
officers. 
Q. \Vhat occurred, tell the court what happened? 
.A. When I walked in they said to me, '' Give me the key to 
your closet.'' I unlocked the door of that, and of course he 
went in there and ~ot 3% _pints of whiskey out. 
Q. ·when they asked you. for the key, did you give them the 
key¥ · .. 
A. y...r ell, I went and opened the door for them. 
Q. You went and opened the ·door for them¥ 
A. Yes, sir. · 
Q. There was 3% pints of whiskey found in there 1 
A Yes,.sir. . , . 
Q. I believe they testified that there was a quart bottle 
purchased from an ·A. B. C. store in this state with a drink 
in it? 
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A. Yes, about a drink in there. 
puge 62 ~ Q. Whose whiskey was that? 
A. l\tly whiskey. 
Q. And the 3% pints belonged to yon f 
A. Yes, sir. 
Q. And this quart bottle with a drink in it? 
A. Yes, sir. 
Q. 'fhat belonged to you? 
A. Yes, sir. 
Q. Did you tell the officers that? 
.A.. Yes, sir, I told the officers that. 
Q. And did they find any more whiskey there that belonged 
to you f 
A. There was 2 pin~s of whiskey in the trunk of my car .. 
Q. Did anybody ask you about that? 
A. Yes, sir. , 
Q. Who asked yon about that? 
A. One of the officers, I don't know the name. 
Q. "\Vbat did he ask you? 
A. He asked me whose whiskey was this, and I told him my 
whiskey. 
Q. "Tho opened the door to the trunk? 
A. I unlocked the car door myself for him. 
Q. "\i1{here was the key? 
A. The key was in the-I don't know what you call it-the 
little closet in the front of the car-what you call it? 
Q. The glove compartment? 
page 63 ~ A. The glove compartment, that is where the 
key was. 
Q. And did you get it out l 
A. The officer took it out. 
Q. ·whose whiskey was that? 
A. That whiskev was mine. 
Q. Did you tell~ the officers it was yours? 
A. Yes, I told the officers it was mine. 
Q. What kind of whiskey was it Y Where had you gotten 
it, is what I want to knowY 
A. It came from Baltimore. 
Q. Did you get it from up there? 
A. Yes, sir. 
Q. When did you get it Y 
A. I got it about-I had it about a couple of weeks. 
Q. You had gotten it abo:ut two weeks before? 
A. Yes, sir. 
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Q. Had you been to Baltimore f 
.A. Yes, sir. 
Q. How did yo1' go up there! 
.A. On the bus. 
Q. How did you come back 7 
A. By the bus. 
Q. And you brought the whiskey with you T 
A. Yes, sir. 
page 64 } Q. How much did you bring back 7 
A. I brought 7 pints back. 
Q. Did you tell the officers when they asked you about this 
.5% pints of whiskey where you got it Y Did they ask you? 
A. No, sir, I didn't tell tbem where I got it. They didn't 
:ask me. I didn't understand thenr to ask me .. 
Q. You told them this 3% pints that was in the cupboard 
:and 2 pints in the car was your whiskey! 
A .. Yes, sir.. . 
Q. And you tell the court you got that in Baltimore T 
-.\.. Yes, sir .. 
·Q. It was bought as 7 pints f 
.A. Yes, sir. 
Q. Wbat did you do with the other? 
A. I drank it. 
Q .. ,Do you know anything about any whiskey that wa·s found· 
clown at the house that vou own f 
A. No, sir, I didn;t have anything to do with that. I didn't 
know anything about the whiskey what they had at the house. 
Q. Was it your whiskey Y 
A. It was not, no, sir. 
Q. Do you have any control over the premises down there 
at all? 
JJage 65 } A. No, sir, not a bit, I haven't any control of it. 
Q. You say your brother-in-law, Albert Canary, 
and his wife, who is your sister, live t11ere f 
A. Yes, sir. 
Q. Do you live there? 
A. No, sir. 
Q. Did they deal in your store? 
A. They bought some things from me, and some things 
they bought in Fort Haywood, things I didn't have. 
Q. Did you go down there to see your house T 
A. Sometimes I went down to see my house. I would go 
down and take a few groceries to them. 
Q. Had you been down to the house at all on :M:ay 1st, the 
day the officers lmd come there f 
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A. No,. sir, I hadn't been ·down there that day at all. 
Q·. Had you been down there since your sister and her hus-
Tuand had left-were they there that dayt 
.A.. No, sir, they had been gone .. 
Q. Where did they go Y 
A. Thev went to New York •. 
Q. Did they go to ·New York permane-p.tly or just on a visit r 
A. Just on a trip. · · 
Q. Just on a trip f 
A. Yes, sir.. . . 
page 66 } Q. ViTben _the officers cam;~ ba~k arr¢! ~old you that 
they had found some whiskey down there, Mr. 
Durette and Mr. Aldrich say you told them it belonged to 
your brother-in-law! · . . 
A. Yes, sir, because they had charge of tbe hons-e-. I dtdn 't 
Jiave nothing to do with the house. 
Q. Did you rent the house to them, did they pay yo1.1 rent t' 
A. I rented it to them. · · 
Q. How much rent did you geU 
A. $2.50 a week. 
Q. They paid you $2.50 a week money f 
A. They paid me from the 1st of November when they took. 
charge, and they paid me until they came back. They told me 
to fake care of the things in the house and they would· pay 
me. 
·Q. Their· furniture, including everything, was 1·still ~n :the 
I1ousef ··. 
A. Yes, she had it all furnished. 
Q. ,vhat did he do, your brother-in-lawY . .. · : . : . 
A. When they were here he was working over at ;the Nava! 
Mine. He gets a pension.. ·. 
Q. He is a veteran of the first war? 
A. Yes, sir. 
Q. He gets a pension as a disabled veteranf 
A. That is right. 
Q. The officers say that tlley found some beer 
page 67 } there. Wl1ose beer was _that¥ 
A. It belonged to me. 
Q. For what purpose did you have it there f 
A. l had it there for the girl who clerks for me or myself 
to drink. · · 
Q. For your own use? · . 
A.. For my. own use,' y~~' sir. 
Q. '.rhis whiskey that you bought in Baltimore-, did you buy 
thn t for your own use t 
James· H. Smfth v. Commanwealth of Vfrginia !j 
Ja:mes B". 8-nii'th (Colored). 
A. I boug·ht it f<>r· my own· sel'.f' to drink, yes~ sir~ 
Q'~ Now, mdj you have· any convet·sation with· Mr. Guy in! 
regard to the purchase of any of this whiskey f 
.A. l don't know. I dou:'t re1nember having any special 
con-versit1Jion· witlr him. 
Q. Did you tell the· offfcers there 011 tl\e occasion ,vhen tl\'ey 
f01~ncl this whiskey at the store that the 5112 pints- they found 
belon'.ged· to' you f' 
A. Yes, sir, I told the officers that. 
Q. Did you ever deny that?' 
A No, sir, I never denied· i!ha t~ no~ sit. 
Q. Did you ever claim any of the whiskey or was· any ·of 
the whiskey found down there at ~he house yours?_ 
.A. N'o, sir, :r never· owned' any wliisk-ey~ never had any whis-
key tllere. 
Q: Did; you fell Nfr: D'urett'e· and' the other of-
pag·e· 68' r- ficers th~re tnat it did not oefong fo you f 
A. Yes, sir, certainly I told them it didn't oe-
Ton5 tff me: 
B'y 1\fr. Min tel' : 
Q. How long· have you bee~1 living at the store, Jim? 
A. I have been li'ving- at Uie sfo1·e· about hvo years, sonic-
where around two years: 
Q. You haven't lived in your house at all? 
A:· During. tlu1;t time, no, sir. 
Q: Yon have beeff there, tl\ouglt~. frequently? 
A. I say I visited my sister. l\ry sisfor lived· there and 
my brother-in-law liYed there. r carried' her tilings some-
times. Sometimes I carried her meal and different' things 
like tllat, because lier- husband was working at the Naval 
:M:ine. 
Q: That is the onlytime you have been at your house? 
A. Yes, sir. 
Q. You never had any whiskey in t11at l10use at all? 
A. I have had wl1iskey there,. ye~, sir. I lived there some 
twenty yea'rs. . . 
Q. Have you had any wliiskcy there· within· two year's? 
A. No, sir. 
Q. You say you haven'~ liycd there witliin twO' yea!·s? 
A. ·well, I may have had· some· m two years, not to my 
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recollection. I can't tell you exactly, Mr. Minter, 
page 69 ~ whether I have had any in the house in two years 
or not. 
Q._ Isn't it a fact that within two years and while you were 
living there that the A. B. C. officers took whiskey from you 
.and you claimed it and it was given back to you? 
A. Yes, sir. 
Q. A large amount of whiskey was found in that house, 
wasn't it? 
A. I don't know about such a large amount. 
Q. Something like 70 or 80 pints, wasn't it Y 
A. No, sir. 
Mr. Keatney: Of course, I do not know what the purpose 
of this is, unless it is just to prejudice the defendant before 
the jury. He had some whiskey there that was legal, he had 
a perfect right to have it there, and this line of examination is 
o~~~~- . 
The Court: The objection is overruled. The man testi-
fied }1e did not have anything to do with the house for some 
period of time. I think they have a perfect right to cross-
examine him on that. 
Mr. Kearney: ,ve note an exception to Your Honor's rul-
ing. 
The Court: The objection is overruled. 
Mr. Kearney: I note an exception. 
By Mr. Minter: 
page 70 ~ Q. This store that you say you live in, who lives 
there with you in the store! 
A. Who lives there with me? 
Q. Yes. 
A. I live there by myself. I live there by myself at the 
store. I am a single man. I live by myself. 
Q. You live there and you have a leather couch upstairs? 
A. I sleeps on that leather couch, yes, sir. 
Q. And you didn't use your house for any purpose what-
ever! · 
A. No, sir, I haven't any use for my house at all. 
Q. When did these people come to live there T 
A. They moved there the 1 sf. of November. 
Q. Wben did they leave? 
A. They left about ten days before that. 
Q. Ten clays before May 1st f 
,,·I 
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.A. Yes. 
Q. You are ~ure they didn't leave back in March1 
.A.. About ten days, I think it was. They ·hadn't been gorie 
long·. I didn't keep any definite time. 
Q. You are reasonably sure they hadn't moved over ten 
<lays or tw.o weeks before this visit of the officers Y 
A. I didn't keep any date on it, just a rough recollection. 
. Q. Y,ou have been in your house since! 
page 71} · A. No, sir, I haven't been inside it since. 
-Q .. Y<>u knew they were gone! 
A. I knew they were gone, yes. . 
Q. Did you have any reason to suspect your brother-in-
law was handling· liquor there f . 
A I didn't say anything about him handling it. 
Q. You said it belonged to your brother-in-law? .... ,·, 
A. I didn't say lie handled it. · 
1\1:r. Kearney-: I object to that line of examination. There 
ls no evidenoo that this brother-in-law was handling any 
whiskey down there. Possession of whiskey is one thing, and 
the sale of whiskey is -another entirely different thing. 
The Court-: The objection ii8 overruled. 
:Mr. Kearney: I note an ex.ception. 
By Mr. Minter : 
Q. You must have known he had this wlliskey there, you 
told these officers that whiskey belonged to himf 
A. I knew it. 
{~. How did you know it? 
A. He drank whiskey. I have seen him drink whiskey, and 
. lie came to the store and bought some. 
Q. Hav~ you seen the whiskey the officers had f 
A. No, sir. 
Q. Where did he p;et this whiskey you said be-
1mge 72 } longed to him T 
A. ·where did he get it from? 
Q. Yes. 
A. I ·don't know. 
Q. I want to know what you based your statement to the 
officers on that this was your brother-in-law's whiskey in the 
]1ouse! 
A. Because he was occupying the house. No one else was 
staying· there but him and his wife. 
Q. 1Vhy did you say ''him" and not "his wife"! 
5.ti St!llpreme C'0:art af Appeal~: (!)f viTgmia. 
J.a1ne.r; lf .. S1nit:h ~Co.lo·red} ... 
A .. SirT 
Q.. (Repea-teciJ.iJ ~lliy <lid yon say '''film"'. and: n'Ot ''hl.s. 
wi:fe'·'t 
A. I said both af them weTe staying there, Mr.- J\finter ... 
i'hat is· a11 l said, both: 0f them we1:~· Ii~ there in my house~ 
Q.. Y @u ha:.v.e~ no iarea whe!!e~ tlJ..e: whiskey came from¥ 
A- N.o;. sw. 
Q. W a:s it. the same lcind on whisR:ey you; li-ad in your· home t 
A. I don'1J lmow· wfiat kiiu;f iii: w:a:s_ 
Q .. Isn't it the same· kind; of whmkey. tlhrt was in your store· 
aud in you:rr automobile! 
A .. Well,.: I dtm't km>w ... 
Q. \Vell, now, Jim, as a matte-'D of'faet,. didn"t th.use people-
leave your house back in: March of tliis· vem- 0t 
A. Back in. :Mmreh or ., 
Q. Back in Marcli .. 
page 73 ~ A. No, it was later than that wlierr they left 
tiB.mm.• to, go,: away .. 
Q~ As a.i- ma-tten-of fact; didn.'t they- leave'· there· because they· 
couldn:'t g.et. mlon:g· with -yonJ 
.A.. I didnlt stay there, they~ liv.ed1 there- by. themselves· .. 
Tbere was no trouble- getting afong with me, hecause L wasn't 
living there. They hhd the hons·e by themselves .. 
Q. As a matter of fact, you say the furniture is there? 
A. Yes, sir. 
Q-; I:sn 't that the· same furnifur.e· that was fa the- house 
three or four or.· :ft\1e: year.s1, a:g·o-Y· . 
A. No, sir, Mr. Douglas Thomas moved out from Phoebus: 
and he gave it to them. She tooli it. She came and' tooR it 
all out.. 
Q. You had a hotly contested: case of yours in- this: court 
with your wife. Was there anything· in the world ever said 
in this court about furnitriref 
A. No; sir; ]_didn't know. about that. SI1e came and got. 
the furniture, brought a truck and moved: all tfie fnmiturG,. 
even all the bed clothes. 
Q. Aren't you sure tlmt was tlle same furniture that was 
in the house when the A. B. C. officers were, there before¥ 
.&. No,. sh~. T never got a. piano in my· life. My sister she 
had! a piano. Slie had! every stitch. of furniture there; If 
was even their own victrola. 
page 7~ ~ Q, You: say· you~ went: to Baltimore and you got 
2 pints, I mean 7 pints: ofi liquor! 
A· .. Yes, sir; 
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Q. I believe you testified in this court once it took a lot 
of whiskey for you,, didn't you? Didn't you testify in this 
court once-
Mr. Kearney: I object to that. 
The Court: Objection sustained. 
By Mr. Minter: 
Q. Are you a heavy drinker of whiskey? 
A. I drink it when I get it. 
Q. Just about how much do you normally consume? 
A. Well, that depends. Whiskey is scarce and hard to get 
now. 
Q. It came from Maryland, didn't it, and it is a long way 
to go to Maryland. So you like whiskey and you would go 
to the trouble of going up there to get 7 pints of whiskey T 
A. When I went there I visited. 
Q. " 7hy did you g·et 7 pints of whiskey? 
.l\.. That is all I wanted at the time and that is what I 
bought. 
Q. Have you had any idea of going back there at any time 
since? 
.A. I don't know. I might go most any time. I am travel-
ing· all the time. 
page 75 ~ Q. You don't feel the need for 7 pints! 
A. That is a11 I could buy. 
Q. You did answer that that was as much as you wanted 1 
A. That is right. 
Q. You like a variety of whiskey, don't you, ,Jim? 
' A. Yes, I do. I buy any kind I can get in the State store. 
You have to take whatever they give you. 
Q. ,vhere do you buy it, in the City of Baltimore 1 
A. Yes, sir. 
Q. You could get as much as 7 pints of any kind of liquor 
you liked? 
A. ·when I went to that sto1--e.·and asked for whiskev thev 
told. me I would take what they had, and I did so, and any-
one that goes to the store has to do that, if tl1ey buy whiskey, 
any kind they give you. 
Q. You just like different varieties! 
A. If I can get the wlliskey, any kind, that's all rigl1t. 
Q. You never told Mr. Guy that 17 pints of this whiskey 
beloI!ged to you¥ 
A. As I say, if I told him that it was a mistake, I didn't 
understand him or he didn't understand me, one of the two. 
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Either he didn't understand me or I didn't understand him. 
Q. ,vhy did you chang·e your statement to Mr. Durette and 
Mr. Aldrich that it belong·ed to your brother-in-
png·e 76 r law, and then state that it belonged to you? 
A. I didn't understand what he said. If there 
was anything said about 17 pints I haven't any recollection 
of it at all. 
Q. I asked you why did you fi:rst say to :Mr. Durette and 
Mr. Aldrich that the liquor belonged to your brother-in-law, 
and then afterwards say to the same :people--! am not talk-
ing about Mr. Guy now-tbat part of 1t belonged to you and 
part of it belonged to your brother-in-law? 
A. If that was spoken I can't remember it. He just mis-
understood me or I misunderstood him. I don't remember 
anything about the 17 pints. It was either I misunderstood 
him or he misunderstood me. I talk pretty fast, and most of 
the people don't understand what I say. All the time they 
call me back. I am a right fast talker. 
·Q. I am g·oing to ask you a question and do not answer it 
until the court rules on it, if it is objected to. Are you or 
not the same James Henry Smith. who was convicted before 
the trial justice of Middlesex County for the illegal trans-
portation of whiskey on the 24th day of March, 19·42¥ 
:Mr. Kearney: We object to the question, and I want to 
make the objection in the absence of the jury. 
( 'l~b.e jury retired from the courtroom.) 
Mr. Kearney: If Your Honor please, I want to 
page 77 r object to the question, and I also want to make a 
motion for a mistrial, because of the improper 
question asked by the Commonwealth's Attorney at this time. 
This man is on cross examination at this time. The Com-
mor.twealth has rested its case. ,v e held up proceedings here 
for some time to give the Commonwealth's Attorney an op-
portunity to prove the allegation in the warrant that tlJis 
man had been previously convicted, and that proof was not 
produced and the Commonwealth closed its case after Your 
Honor had once permitted them to reopen it for the purpose 
of illtroducing that testimony. Now:,. in this case I say this 
witness is on cross examination, and. this is an effort to in-
troduce into the trial of this case· evidence at this stage which 
is improper and which is prejudicial as far as this defend-
nn t is concerned, and which we think ~s improper to go to th~ 
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Jury, and we think the fact that the question has been asked 
-will vitally prejudice this defendant, and we ask now, first, · 
that the objection be sustained, and also the motion for a 
misfrial in this case, because of the question being asked 
lle sustained. 
Tho Court: Both motions are overruled. 
Mr. Kearney: We note an exception, sir. 
11nge 78 } The Court: All right, sir. 
_ ( The jury returned to the courtroom.) 
JAMES H. SMITH .{Colored), on the stand. 
./' 
. I 
Mr. Minter : Answer the question, aren't you the same 
.. Jan!es Henry Smith who was convicted before the trial jus-
tice of Middlesex County for the illegal transportation of 
whiskey on tbe 24t11 day of March, 1942? 
The Witness.: Yes, sir. 
'BEATRICE FORREST (Colored), 
-sworn 013. ~ehalf of the defendant, testified as follows: 
.By Mr. Kearney-: 
Q. Your· name is Beatrice Forrest f 
A. Yes, sir. 
Q. Where do you live? 
A. I live at Fott Haywood. 
Q. How old are you Y 
A. Forty-three years old. 
Q. Are you employed anywhere? 
A. I am employed at this man's store l1ere. 
Q. James H. Smith's store? 
A. Yes, sir. 
page 79 } Q. ·what do you get a week T 
A. $3.50 a week. 
Q. $3.50 a week T 
A. Yes, sir. 
I ( , 
Q. How long have you been working there? . 
A. I have been working there for four years. 
Q. Were you there on May 1st of this year when the of-
ficers came there Y 
A. Yes, sir. 
Q. ,'\7bere was Smith at the time the officers cameT 
.A. He had gone on down to try to get a mule in tba t had 
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.. ·, 
gotten _t>.u-~ down at the mill. It was some distance from the~ 
store .. · ;:E.!_~Jooked out the window and he said tl1e :.Miller mule 
was out!' that was the owner of the mules .. 
Q. Who was the· owner of the mule! 
A. Mr .. John Miller owned the mule. 
Q. The mule wa:s out and he wanted to get the mule.1'¥ 
A .. Yes,: sir. 
Q. .A.bout how long had ne left there before. the: officers 
4!ame 6l , 
A .. He- had been gone probably aronncl-I coulcln 't state-
maybe fifteen or twenty minutes, I guess. 
Q. How long had they been there before l1e came back f 
A. They had been there for some little time .. 
Q .. When he came! 
page SO ~ A. Yes, sir .. 
Q. When the mficers came in did they search 
around the placef 
A. They started to s·earcn, and he asked me-the deput)r 
sheriff began to read the warrant to me, and I said I didn't 
J1ave anything to do with anything in the store.. I said',. 
'' Smith has gone down to the mill to get fC mule, but he will 
soon be ba:ck.'' 
Q. Tbat is w11at you told the officers f 
A. Yes. In the· meantime the 'phone rang and I got on 
to answer the 'phone. I told him I didn't have anything to 
do with anything in Ure store. 
Q. All you did was work there 1 
A. All I did was work there .. 
Q. Do yon have anything to do with the upstairs- at all?' 
A .. No, sir. 
Q. '\\7ho sleeps np there, if you know¥ 
A. '-Tim Smith has been sleeping UJJ the stairs, he said. 
Q. Do you have anything to do with cleaning up or any-
tI1ing of that kind upstairs? 
A. No, sir, I don't go npstairs. 
Q. Where does he get his meals f 
A. He gets his meals at the store. I Iiave been preparing 
hh; meals. 
Q. Do yon use the stove there? 
page 81 f A. I have been w,ing the stove back in the 
kitchen, but since everyt.Ilin~ has been rationed, 
see, I have been cooking· on the coal stove. 
Q. Where is the coal stove! 
A.. In the store. 
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Q. How many stoves are there in the kitchen t 
A. Two._., .. ,•r•• • ··-. '. I_,, '· ·,·' •.• 
~. What kind of stoves are they Y 
1L One of them is a wood stove· ·and one is an oil stove. 
Q. One is··a 1woo<!l-·stov.e ahd·one ien:tn·oil stove¥;. 
A. Yes, sir. · { · · .. · ·1 • .. • . .. • •.• 
Q. What stove did you say you used to use? 
A. I used to use the oil sto_ve, and then , sometimes I used 
the wood stove, .. especially when it ·is cold· I always used the 
wood-stove.····, ··:· .... , ... :. .. -. i :. .. • •.• ,. 
··Q. On·May 1st you were not using either one of those stoves 
back there? . : 1 • , '.. . .• • . • • • • 
A. No, sir, I wasn't using either one of them. 
Q. You. cooked on the: stove 'i:h · the ·stor~? ·, · · 
:A... I' used ·:to :start. :a, pap.er .fire· in i.the· ,;stove in the store 
and .cook··ali eg·g·, for ·wha~ever we·, had. 11. . ·· 1 < • • •• 
· Q. Do·you know-Smi'thrs ·sister:!. ·i • • 
A. Yes, sir... . . . . Q. Do ·you know his brother-in-law, Albert Canary? 
A. Yes, I know of l1im. · 
page 82 ~ Q. Was he in Matthews County on the day the 
officers ~ame there.! 
A. No, si1". ···· , .. ~ ~· · .... :. 
Q. "'Vas his wife there? 
A. No, sir. 
Q. "\Vhere were they? 
.A.. They were in New York. 
Q. Ifo~ long had it be.en since they were here, do you 
knuw¥ 1 ·-· .... ~ .• •• ·• :, ·· ·: •• ,1.,, 
A. I can't tell you exactly the date. It hadn't been very 
long, probably about ten clays· ·or more. · . · 1 · · 
Q. Ten days or more? · , ..... 
A. It probably may have been about ten days I know. 
Q. Where did Albert Canary and his wife live .when they 
were here t · · · · · · · · ·· · · 
A. Thev rented his house. 
Q. ,veli, now;·wben Smith came back in there from out in 
the woods after this mule, did he bring:·anything with him, 
did he have any whiskey on him oi·· anything ·when· he, came 
in 1 · 1 .. 
A. No, indeed, I didn't see him. 
Q. Had the officers searched, :the place when he got l)ack? 
A. No, they hadn't searched, bee.a use I told them to wait 
•.• I • ".. I ': 
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until he come before they searched the store, and 
page 83 ~ he asked me for the key to the closet door, and I 
told him I had no key. 
Q. ·when Smith came in did they ask him for the key? 
A. No, they didn't ask him for the key. 
Q. Did he open the door! 
A. To the house 7 
Q. No, the door to the closet? 
A. He gave them the key to the closet door. I thought 
you were talking about tbe house. One of the officers was 
standing by the closet door. 
Q. The officer there opened the closet door 1 
A. The officer opened the closet 4001-.. 
Q. Did you see any whiskey that they found in the closeU 
A. I saw around 3 pints, I think, maybe a little more. 
Q. Did you hear Smith make· any statement as to whose 
whiskey it was? 
A. They asked him whose it was, and he said it was mine. 
Q. It was hisY 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Minter: 
Q. Where do you live f 
A. ·where does I live f 
page 84 ~ Q. Yes. 
A. I live about a half mile from the store. 
Q. Are you a married woman Y 
A. I am a single woman now. 
Q. You have no family! 
A. I have a ·family Y 
Q. Yes. 
A. Yes, I have some family. 
Q. ,vho is in the family? 
A. There only one of them now, myself and boy. 
Q. Yourself and boy Y 
A. Myself and my little boy. 
(~. Your Ii ttle boy? 
A. Yes, sir. 
Q. You are a widow, you mean Y 
A. Yes, sir. 
Q. How old is' your little boyf 
A. The boy is fifteen. 
• ... i. 
. 
~ 
\ 
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Q. Where do you get your meals 1 · 
A. Where does I get my meals? 
Q. Y-es.. 
A. I been preparing his meal at home and most generally' 
I eat at the store, but sometimes when I go to the store I have 
~!ready eaten breakfast. 
Q. Where do you spend the night 7 
page 85} A. Mef 
·Q. Yes;. 
.A. J.n my .home. 
Q.. A half mile from tb'is plaoo? 
.A.. About :a half a mile. 
Q .. What time do you go to workt 
.A. I go to work about 8 o'clock in the ·morning ... 
Q. What time do you quit T 
A. Sometimes I may go home in the middle .of the day to 
Sf)e about my things and come back and finish it up. Some-
times I stay until the store is closed. 
Q .. 1Vhat time is thaU 
A. Sometimes he closes the -store ·around 9 o'clock, or half 
})ast nine ; sometimes around 10 or 11 or 12 or 1 o'clock. 
Q. Do you stay through those times 1 
A. No, I don't know anything about the time. 
Q. You have been doing· that, you say, for about four 
years? 
.l\. A bout four years. 
Q. You said you fixed your son's breakfast at home and 
th~n went down and fixed Smith's at tl1e store! 
A. Most generally. 
Q. And how about dinne1· and supper f 
A I was always already there and I gave him his dinner. 
My kid goes to school. I would get. his little 
page 86 ~ lunch and then I would eat, and I got a job to do. 
Q. How about in the evening for dinner f 
X. Whose dinner Y 
Q. Yours and the boy's and Jim Smith's Y 
A. I had the boy's at home. I always leave that meal for 
llim. 
Q. All dayf 
A. Yes, for his dinner. 
Q. In the evening, tooY I am talking about supper. 
A. Sometimes I didn't go back home. S.ometimes I went 
l>ack home and would prepare meals. 
Q. What are you supposed to be? 
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.A .. If 
Q .. A clerk down there f 
A .A-· c1e-rk, and I prepare his meals .. 
Q. Did yf)u know about the existence of' any of this whis--
key;_t 1 -" -t -: .: 1>., '.. 1 t1 t . · i i , . i .t fl: : 1 i ,. .. i: . • ,. . . ·• , r · , : : : ·. : ... 
r ,-,:.!~ In his house Y 
Q .. Yes . 
.A. I did not. 
Q. In his storef 
A I only heard them say he I1ad 3 pints and % pint of 
whiskey in the store. I don't know anything'l .whatever,. no,. 
indeed.. , ' : .~ : , . , · .- . ·, : : i : , . . .. . . , '.. , , , 1 • 
Q. You didn't know there was any wlliskey 
page· 87 f around the premis.~sf\: 1!·1 .,·,, •., :, :!, · : ,!,· 
,·4.,:r.NOJ1Sir .. ·. )u ,-;.; , '.'. 
Qr You were around there, and he didn't have any as far-
as you QOWifr, .,.~·.-. :.: ! ;! ·1· , ;,:,,: ·,. j ..• ~: . :•.(', ..• , ., 
. ·A~,As.&w ,as I know, no. 
Q. Wben is the last time. Jim was away 1 
A. He went to Baltimore in-it .might. have· been about two, 
we.~{rn_:-bef~r.~ tthey [dt',i T;reckon..:.. , : ·, : : . . · .... , . . ., · . 
Q. How.·,d.iclhe. got· 7 • I: ,r . 
A. He went on the bus-. 
Q. Where was.his .. ca:,;,f 
A. Wh~re w.ere :\)is,carf 
Q. Yes. 
A. His car were at the store ... 
Q. A!t.the. rstoref n, : I ) ,, .~.· 
A. YeS".. ·.:.,,, ... 
Q. W'hat· did he take with Ilim in the way of baggagef 
A. I couldn't tell you .wnatnhe :tairnn. ... I don't ;know if I 
W!\fi .. aj; hi~. Ertore~ the evening 'he,,left.·. iI remember:: the. time-
6~)11n1 gQIIIm .. 1 f !1i1 I I ,1~· !i,• ;t' r •, •· . 
. : Q., :Di.ihvoµ see any of' this ,vhisirey wl10n J1e came back from 
BaltimQne--1.-\~1. ··· ,\ ,·.~ {,r ·111 . ·I ;j. .• .. . •... :\· 
A. No, I didn't see him when he came oack. When I1e 
crome back I didn't comejn. until~thc.n~xt morning .. \ 1 . 
'fl'. : .. ,,. f 1 1 l ., •. I ,,·, • ;,1 f ].. •,• •• 
• ,.. •• J R.E~DIR,ECT .EXAl\HNATIQN_ 
page 88 ~ By Mr. Kearney: 
,, ... · u\Q;.:¥ on :.~ay . .when tl1ey found U1e 3% pints of 
whiskey in the.i.clqs~t lie tSaid:that-w:as his.!. 
A. He said that were bis .. · ,; : •. "'·. ;1 • , 
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Q. Did they bring 2 pints in from out in the automobile? 
A. No. 
Q. Did you see that Y 
A. I seen them get 2 pints at the car. 
Q. Did you hear Jim say anything about whose that was? 
A. Becalise I looked out the window. 
Q. Did you hear Jim say anytbing about whose that was 1 
A. I heard him say that was his. 
Q. Did you hear h~ni say anything when they told him they 
had .f~nind some whiskey d~wn at the house, do you know 
anything about that whiskey? 
A. No, sir. · 
Defendant rests. 
page 89 ~ COMMOJ\,vEALTH'S REBUTTAL EVI-
DENCE. 
G. C. GUY, 
recalled in rebuttal, testified as follows: 
By Mr. Minter: . 
Q. It was testified to here by Jim Smith that all of the 
furniture was taken out of his house some seven years ago, 
and that all that is in there now was brought there by bis 
brother-in-law and sister around November when thev moved 
in. :bid yotl have occasion to visit that house a eouple of 
years agot 
A . .Somewhere about that time, yes, sir. 
Mr. Diggs: Let him testify as to the time that he did 
visit there . 
.Mr . .Minter: I don't care when it was. 
Mr. Kearney: ·we do care. ,ve would like him to testify 
to that in spite of you. 
Bv Mr. Minter: 
·Q. State the time, 
A. I have been to this house lJef ore. I don't remember 
the d~y in the year. It was approximately two years ago. 
Q. Did you see any furniture in the hotlSe at that time? 
A. I did. 
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Mr. Dig·gs: "\Ve object. 
The Court: On what ground? 
page 90 ~ l\fr. Dig·gs: On the ground, sir, that this de-
fendant testified that about two years ago this 
furniture was taken out of this house. M.r. Guy testifies that 
approximately two years ago. He can fix the date that he 
was there. It is no trouble for him to :QX the date. I suspect 
it was more than two years· ago. 
Mr. Minter: On the contrary, this man says when he left 
home four or five years ago they separated and divorced and 
she took all the furniture away, and that this furniture in 
there now belongs to his brother-in-law and sister, and they 
moYed in there on November 1st. · 
The Court: The objection is overruled. 
Mr. Kearney: ,ve note an exception, if Your Honor please. 
The Court: Yes. 
Bv :Mr. Minter: 
w Q. About two years ag·o did you see furniture in this 
houset 
A. Yes, sir. 
Q. Did you take note of the kind of furniture it was f 
A. At the time I was there previously and this time, the 
furniture looked to be the same furniture. The rooms were 
furnished just about the same. 
page 91 ~ Mr. Minter: Let me sl10w to the jury the par-
ticular package of this liquor that this man when 
you inquired of him said according to the testimony that it 
befonged to him. 
Mr. Kearney: ,Ve object to that. It is not in rebuttal. 
The Court: I do not know that it is in rebuttal. How 
would it be in rebuttal¥ 
Mr. Minter: The witness Smith testified this gentleman 
was mistaken. The defendant, Smith, testified that Mr. Guy 
was mistaken. 1 
The Court: Either he misunderstood Mr. Guy, or Mr. Guy 
mii::nnderstood him. 
Mr. Minter: That was the reason I had in mind when I 
asked the question. . 
The Court: Of course, you went into that question fully, 
and unless there is something the defense :brought out, it 
cannot be rebuttal. 
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CROSS EXAMINATION. 
::By Mr. Kearney: 
Q. Did I understand you to say the same furniture is in 
there now that he had in there two years ago7 . 
A. I said at the time I was there previously and this time 
:the furniture looked to be the same furniture. 
Q. Would you say it was the same furnitureT 
}Jage 92} · A. I would say part of it was, yes, sir. 
Q. What part of it would you say was the same! 
.A.. The same bed. 
Q. What was it that you saw about the bed that was dis-
-finctive ! 
A. Well, the bed looked exactly like the same bed that was 
-there when I was there before. The same room this liquor 
was found in two years ago, I was in that room and it had 
a bed in it at that time, and it still has a bed which looked 
1ike the same bed. 
Q. What kind of a bed was itT 
A. It is an iron bed.: 
Q. Was there anything distinctive about tl1e bed? 
A. No more than it looked like the same bed. 
Q. "'\Vas there anything to make it appear any different 
from any other iron bed of that make? 
A. I don't know about that. 
Q. You mean to tell this court that two years ago when 
-you were there there was an iron bed in there, and now there 
is an iron bed in there, and would you say it was the ·.same 
iron l,ed? 
A I say it looked like the same bed. 
Q. 1'T ould you say it was the same bed? 
A. I said it looked like tl1e same bed. That is the best I 
can say. 
page 93 } Q. That is the best answer you can givef 
A. Yes, sir. . 
Q. Was there a piano there when you were in there two 
years agoY 
A. I don't recall whether the _piano was in there or not. 
Q. Was there one in there when you were there on the 1st 1 
A. I don't recall seeing any piano. It may have been 
there. 
Q. Do you mean to say there was something in there as 
big as a piano and you don't remember seeing it at that time, 
hut yon can remember what was in ther.e two _years ago1 
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A. Certain parts of it. 
Q. Did you make a memorandum of the description of any 
part of the furniture that was in there two yea:ts ago? 
A. I did not. I can tell you how the house is arranged,. 
and how it was two years ago. 
Q. There hasn't been any change in the constn1ction in 
the last two years, has there T 
A. No, sir. _ 
Q. The man has got some chairs and tables and things in 
the living room and kitchen, and he has got some beds in the~ 
bedroom, is that right? 
A. There was, and when you enter the house on the left 
there is a room that is completelv furnished. It 
page 94 ~ has beds and clothes like a person.lived theTe. 
Q. Women's or men,.s clothes? 
A. I think thei-e is some men's. and I think there is some 
women's clothes. Then you go on back into the kitchen. or· 
course, the furniture in the kitchen is reg11lar kitchen furni-
ture, and then from the hall at the front door at the right 
you go upstairs, and where the liquor _was foui1d there is: 
an iron bed in there, and there is another little room kind 
of back of the stairs, there is a bed in that with an old 
feather bed, I think it is. That is my recollection. That is: 
like it was the time prior to this. _ 
Q. Is there a dining· room there in the building? 
A. I think tbe dining room and kitchen are tbe same. They 
are right fog·ether in the back. 
Q. Do yon remember wliefbet there was a dining room in 
the housef 
A. No, I don't remember the dining room. There is one 
room in the back. Thei-e may T:,e two top;etber. I don't r(3\.. 
call going through but one .. 
page 95 f CHARLES SMITH (Colored}, 
sworn on behalf of the Commonwealth, testified ns: 
follows: 
l\fr. Kearney: Were you in the courtroom, Smith r Ha\Ye 
vot1 been in the courtroom? 
.. The ·witness: Not all the time. 
Mr. Minter: He wasn't summonsed until after lunch. 
Mr. Kearney: If' you are going· to put him on the sta11d,. 
I don't think he should sit and hear what the witnesses tes-
tify to. · 
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The Court: I do not know what l1e is going to testify to. 
Mr. Kearney: I don't either: He was in here when they 
called him. 
Mr. Minter: I didn't know he was in here. 
Mr. Ke~rney: Didn't yon talk to l\Ir. Minter here in 
court? . . . . . . . . 1 
The Witness : I talked with him on the outside . 
. . )fr .. Ke~rney; 'I didn't know who lw was, but I recognize 
lli:m as a man yon were talking to in the back of the room. 
Mr. Minter : "\Vas the case going on Y . 
~r. Ke~rney: No, sir.. . 
Mr. Minter: Why shouldn't I talk to him inside? 
Mr. Kearney: We except to the court permitting .this man 
to testify. 
page 96 ~ By Mr. Minter: 
. . . Q. What is your name? 
A. Charles Smith. 
Q. What relation, if any, are yori to jim Smith! 
A. .....hi. brother. 
Q. · Do you know where Jim Smith lives? 
A. Yes;. ~ii·. 
Q. Where does he live' 
A. Fort Haywood, between N1~k Smith's and-
Q. Has he owned the place clown there for a long- time? 
A. Yes, sir. , . 
Q. Do~s .:he still ow1i it? 
.A. l'" es, sir. . . . . . . 
Q. Was he livirig there on :May 1, 1943? 
A. He has Qe~n living there e.ve.r sine~ I know hi,n. 
Q. Have you or riot seen him there at tliat house from time 
to time up to th.e. pi;~sent. time? · 
A. Yes, I seen him there. . . 
Q. How soon before May 1, 1943? You know tl1e defend-
ant was arrested, don't you? , 
A. Yes, sir, .I heard the folks tell me the same clay, yes, 
sir. I. r.eniembe~. the da.y. . 
Q Had you seen l1im there at any time recently before 
thaU . . 
A. Ob, yes, I pass there every d~y. 1 pas8 there 
page 97 ~ all the time fiftee:H or twenty ti~es a day. 
. . , . , . Q .. D.o yon see him at his house 1 
A. Some,time~, yes. ~ . . . . . . . 
Q. As I understand you to say, you saw hiin there right re-
cently before this day? 
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A.. Yes, sir. 
Q. Did you know anything about tl1e brother-in-law and 
sister that lived there with him, Charlie! 
A. My sister 1 
Q. Yes. Her husband is your brother-in-law, isn't he? 
.A. Yes, sir. 
Q. Do you know what time they left that place of Smith's? 
.A. They left some time around the 1st of March, or be-
t.ween the 1st and 15th, I think, because I got a letter from 
them the 4th of April. 
Q. Where were they then? 
A. They went to Gloucester Courthouse and got the bus to 
N'3w York. 
Q. ,vhere were they when you got the letter? 
A. In New York. They are in New York now. 
Q. How long· after they had gone away was it that you got 
that letter on .April 4th 1 
A. They had been gone around about two weeks, between 
two and three weeks. 
page '98 ~ Q. Before .April 4th 1 
A. Yes, sir. 
Q. Do you know, Charlie, how much furniture your sister 
and your brother-in-law bought and put in that place? 
A. I don't know. They told me-
Mr. Kearney: I object to what they told him. 
The Court: You cannot tell what they told you. 
The ·witness: ,,7hat they told me was theirs, I mean. I 
went in the house. I didn't ask any questions, I wasn't in-
terested. · 
Mr. Minter: Don't answer anything as to what they told 
yon. 
'rlrn ·witness: ·wen, they got some furniture there in some 
parts of the house now. 
By Mr. Minter: 
Q. Hasn't there been furniture in that house ever since 
long before your sister and brother-in-law went there? 
:Mr. Kearney: That is objected to. 
'rhe Court: As to whose furniture it was, whether it was 
this man's furniture-
Mr. :Minter: The point is, Your Honor, this man says they 
moved in in. November. I asked this witness wasn't there 
.James H. 'Smith v. Commonwealth of Virginia 7:.t. 
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:furniture in the h.ouse before these people moved in there. 
The Court: I say it would depend on who·se 
:page 9.9 J furnitur.e it waS;. If it was his furniture., it would 
be material 
.By Mr. Minter:: 
Q. Has anybody else lived in tbat house besides Jim Smith 
,except your sister and brother-in-law! 
A. No, .sir. 
Q. He lived there at the same time they did! 
!fr. Kearney.: That is objected to as being absolutely 
leading .. 
The Court: The question is i~ather leading. 
~Bv Mr. Minter-: 
., Q. Did or .did not Jim .Smith live in his house at the same 
:time }tis brother-in-law and sister lived the:r.e? " 
.A. I been talking about him living there. '·%at is, I un-
•derstood they were living there. I understand he was living 
,over there. 
CROSS EXAMINATION. 
-By Mr .. Kearney-: 
Q. Do you visit your brother here-1· · · 
A. I visit mv brother there! 
Q. I say do you visit your .hr.other J 
_A .• Did I1 
,q .. ·y;es . 
.A.. I go to the store ·sometimes, yes. 
Q. When is the last time you werit to tbe store? 
})age 100} A. I don't know -exactly when is the last time. 
I go tbere sometimes. 
Q. You haveu 't been in there in six or eight months, have 
-vou? 
· A. Oh, yes, less time than that. 
Q. How long ago were you there? 
.A. I don't know. I been there since they were here. 
Q. You went to the store once while your sister and her 
lmt\band were living at his house? 
A. Yes, sir. 
Q. Let me ask you this, were you summonsed here as a 
-witness today.? 
1:z Supreme Court of Appeals of Virginia 
01iarles Bmiih (Colored) .. 
A. Was. I summonsed here Eis a witness todayt 
Q. Yes., ... · . . , . 
A. ~liejt ·called me. I don't know for what purpose~ 
Q. Or cJid ·you come here voluntarily t 
A. No 1 sir, I was called. I don't know what purP,Ose. , Q. Mr. Minter asked you do you know a:bout your brother 
being ,raicled- down there y . 
A: yes, I knew wheri he wlts raided there. 
Q. Did you ~a~e th~, coII_lplaint about himt 
A. No, I made no. complaint-. - . 
Q. Didn't you go to the officials and ask them to raid him f 
. . . · A. No, they never seen me in my life: 
page 101 ~ Q. Y qu don't .know the officers f 
A. And thev· don't know me. 
Q. Are you and your brother f"riendly at this time f 
A. We are friendly all the time, as far as I know .. 
Q. y oti know tills, when did your sister and her busbancl 
move up to that pfacef . 
4. When dia they move rip to that placer 
Q. Yes: 
A. They were there two or three morrtI1s, I imagine. I 
can ~t recall ex.actly how lpng.. . . , . _ Q.. Do you know the driver who moved f.hem up there¥ 
.A .. Know who moved them up to the place! 
Q. Yes. 
A. A truck moved them up there~ 
Q. What? 
A. They told me they moved in -a truck. 
Q. Did Douglas Thomas, in Gionce~ter, move the:tn up 
theref 
.A. I don't Imow what ttnck·:m.oyed them:~ .I qnly know they 
were :fixea up,. and I don'~ kriow what truck moved them. 
Q .. Y Ou visited them, but you haven't visited yotit"" brother 
in two or three years, fa~ve. you f 
A. l visited him at the sfore~ . 
Q. Yon always found him at. the ~toref 
A.. Sometimes I did arid sometimes I didri 't. 
page 102 ~ · .. Q. Ho~ Iong,~ave .t<>nr sister an4 li~r liusb~ncl 
1 
• . hved there at this residence that belonged to your 
br6tner herM 
A. I imagine, as far as I can rec ail, it was arotind between 
two and thr_ee months, something like tlmt. 
Q. Well, do you know? 
A. No, I don't know sure l10w long. 
James· .H. Smith v. Commonwealth of Virginia ?3 
Charles Smi-th (Colored). 
Q. Do you know whether they came there on November 1, 
1942,. or not ?i 
A. Well, it was some time du.ring~ tbe winter. They came 
there during the winter some time. I don't know exactly 
how long it was. 
Q. Well, is· some of their furniture still there? 
A. I know· when they moved, because I eaFried them away. 
Q. Did you take their furniture with them f 
A. They left it, part of it, here. 
Q. What furniture did you take away? 
.L\. They didn't take any of their furniture away. 
Q. All of the furniture that they moved to that house is 
still there, isn't it? 
A. I think she sold some of that stuff. 
Q. ·whom did she sell it to? · 
A. I don't know. She told me she was going to get rid 
of some of it. 
Q. As far as you know isn't all the fur-nit1,ue 
page 103 ~ that she mov"ed in the place about t.he 1st of No-
vember still there in the l10use Y 
A. All that I know? 
Q. Yes. 
A. Yes, I reckon so. I don't know anything about it, only 
she told me when sbe left-
Q. Don't tell what she told you. I asked you as far as you 
know the furniture that she moYed up there is still there, 
isn't it¥ 
A. I said it isn't all there. 
Q. You took it away, didn't you 1 
A. She told me she sold some of it. 
Q. You moved it away, didn't you? 
A. I taken packages, but not the furniture. 
Q. Did you take any furniture away? 
A. No, sir. 
Q. Do you know who took any furniture away from there Y 
A. I didn't know until that morning. 
Q. Do you know anybody else w110 took any furniture away 
from there? 
A. No, she told me she sold it. 
Mr. Kearney: "\Ve ask that tliat answer he stricken out 
about she told him that she was going to sell some of it, or 
something of that kind. 
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Nichola .. q Smith (Colored). 
The Court: All right, I will strike it out. 
page 104 ~ Gentlemen of the jury, do not consider the ·an-
swer he made about what his sister told him. 
By Mr. Kearney: 
Q. Have you ever been back to the house since you took 
your sister and her husband down to the bus to go to New 
Yo1kT 
A. No, sir. 
Q. Do you know what day that was? 
A. When I took them away? 
Q. Yes. 
A. No. I took them away some time along the first of 
March. 
Q. What day in March did you take them t 
A. I don't know. 
Q. What day in the week was Y 
A. I don't lmow exactly what day it was I ran down to 
take her, I don't know exactly what day it was to save my 
life. 
Q. Was there anybody else there at the house when you 
went there to get them except her and her husband? 
.t\.. My brother came there. 
Q·. He came in to say good-bye to her t 
~~· He came in to say good-bye to her. I clidn 't have any-
thing to do with that part. 
page 105 ~ NICHOLAS SMITH (Colored)., 
sworn on behalf of tl1e Commonwealth, testified 
as follows: 
By Mr. Minter: 
·Q. ,Vhat is your name? 
A. Nicholas Smith. 
Q. ·where do you liveY 
A. :B1 ort Haywood. 
Q. How close do you live to James H. Smith? 
.... \. Well, about as close-about 25 yards from his gate to 
mine, maybe further. _ 
Q. Have you been home during the last several months? 
I don't mean all the time, but I mean you have been living. at 
home; you haven't been out of tl1e county? 
A. No, I have been living at home. 
Q. During the few weeks before May 1st did you have oc-
James H. -Smltb v. Commonwealth of Virginia 15. 
James H. S_mith (Colored). 
rcasion to see or did you see James Smith in and around bis 
JJlace theret 
A. I have ·seen him go backwards and forwards there, y.es, 
:sir. 
Q. Was it a reg11lar thing! 
Mr ... K~arney: I .object to the question. 
:Bv Mr. Minters: 
"'Q. Was it or was· it not a regular occurrence or an infre-
•q u (;Il t .occurrence? . 
A. Well, I don't know what you call it. I s:een 
:page 106 } bim in the yard. Maybe I would see him once a 
day or two or three times a wee~, I guess. -
Q. Was he going into his house 1 
A. He was going in tbe yard, I know. I don't kMW 
·whether he went in the I1ouse. He was going in. his yard. 
'CROSS EXAMINATION .. 
J3v Mr. Kearnev: 
iQ. :Do you lai.ow his .sister;? 
A. Yes, slr. 
·Q .. ·no you know her husband, Albert Canary, I be1level 
A. Yes, sir, I know them both. 
Q. Did they live there for some time prior to May 1st? 
A. I don "t know exactly what ti.me th-ey moved there. They 
1noved there this winter. 
Q. You don't know how long they have been .away from 
ibere? 
A. I can't -say how long they have been away. I don't 
know exactly the time they moved there. 
JJage 107} J"AMES H. SMITH (Colored), 
recalled. 
13y Mr. :Minters: 
Q. Where do you ke€p your clothes, you say you liye there 
~1t the store T 
A. l\Iy clotl1es f 
Q. Yes. 
A. l\Iy clothes were at the store. The girl that worked 
fpr me, she washes for me, and part of my things are at her 
house. She do my washing·. 
16 e'up--reme· C-ourt' of Appea'ls of Virgiinia, 
V. W .. m·~el·erl 
Q. Sne don't wa:sll your suits, do-es I she f 
A. My clothes are at the store.. : 
Q. At the sto're t' 
A. Yes, sir .. 
V. W. WHEEL~R., 
recalled in reoutfal',: tesfifi.ed1 8:5' folIOWS':: 
• I 
By Mr. Minter: : 
· Q. At the time that- yoo s-mrrcned these· premi'ses- of Jim 
Smith did you notice· whether· there w~re an.y cloth.es theTe or-
not t' r 
1vfr:. Keatney: 1 object to the qnes~ion. 
Toe Court: The objection is- sustaj.nelf .. 
I 
page 108 ~ The following are the instructions- given by the 
Court at the trial of tbe, case:-
I 
INSTRUCTION NO .. I .. 
! 
The Court instructs the jury that ~ny liquor found in the· 
possession. of the accused in excess of one gallon not bearing 
the stamps of the Alcoholic Beverage Control Board of Vfr:.. 
ginia is presumed to have been iilegaijy acquired .. 
I 
t 
INSTRUCTION NO. 2. 
! 
I 
TI1e· Court fnstrncts the jury that if tl1ey shall believe from 
the evidence beyond a reasonable doubt tllat the accused,.· 
James 1I. Smith, had in his possession on the 1st day of Mayr 
1943, more than one gallon of whiskey, in addition to the 5% 
pints which he admits he owned not! bearing the stamps of' 
the Alcoholic Beverage Control Board of Virginia, tiien they 
should find him guilty as charged in the warrant in this case 
and fix his punishment at a fine of riot less than $50.00 nor 
more than $500.00 or confinement in! the county jail for not 
Iess than 30 days or more than 12 month~, either or both. 
i 
INSTRUCTION NO. 4. 
I 
'l'l1e Court instructs the jm~ that e~ery man in tlle eyes of 
the ]aw is innocent until he is prove:d by competent evidence 
to be g·uilty, and not only is the ourden of" proof of the guilt 
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of a person charged with crime on the Commonwealth but to 
warrant conviction his g·uilt must be proven to the exclusion 
. of e~ery reasoriable hypothesis consistent with 
page 109 ~ his innocence~ T~e accused is entitled to the 
benefit of the legal presllinption in favor of his 
innocence; which prestnnptiort goes with the accused through-
out tlie ertti;rc case and applies to each stage thereof. It is 
not sufficient tliat they should believe his gttilt probable only, 
nor more probable than his innocence. If the Jury shall have 
any reasonable or rational doubt as to any material fact 
necessary to convict the accused of the offense charged~ they 
are bound to give the accuseq. the henefit of that doubt. They 
must be satisfied not only that the. circumstances are con-
sistent with the accused having committed the offense charg·ed, 
but they nitist also be satisfied that the facts are such as to 
be i~1consistent with any other rational conclusion· than that 
of liis guilt. 
INSTRUCTION NO. 5. 
The Court instructs the Jurv that when the defendant is 
sworn in his own behalf his evidence is to be considered just 
as any other witi1ess, with the i"ight to the Jury, of course, 
to take into consideration the defendant's interest in the out..: 
come of the trial, and if the .Jury have any reasonable doubt 
in their minds as to whether to believe the wihiesses for the 
Commonwealth or witnesses for the defendant it is the duty 
of the Jury to give the defendant the benefit of the doubt 
and to acquit llim. 
INSTRUCTION NO. 7. 
The Court instructs the .Jury that while it is the judge of 
both the weight of testimony and the credibility 
page 110 ~ of the witnesses, it may not arbitrarily oi· with-
out any justification therefor. !l,'ive. no weight to 
material evidence, which is uucoutradicted and is not incon-
sistent ,vith any other evidence .in the case, or refuse to credit 
the u11contradicted testin1ony of the witnesses~ even though 
it be the accused, when his testimony is not either in or of 
itself or when viewed in the light of all of the other evidence 
in the case unreasonable ·or improbable, and is not inconsistent 
with any facts or circumstances to w11ich there is testimonv 
or of w:hich ·there is evidence. The Jury cannot arbitrarily 
disregard the testimony of the accused simply because of the 
fact that he is the accused. 
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I 
INSTRUCTION NO. 8. 
I 
The Court instructs the Jury that/before you can find the 
accused guilty of illegal possession: of ardent spirits it is 
necessary for the Commonwealth to prove beyond all reason-
able doubt two essential facts: First, that the defendant 
actually possessed the alcoholic bevet·ages and secondly, that 
the same have been illegally acquirep. by the defendant, and 
unless the Commonwealth proves t~e possession, by the de-
fendant and the illegal acquisition iby the defendant, it is 1 
your duty to acquit him. [ 
INSTRUCTION *O. 9. 
I 
The Court instructs the jury that it is not 
pag·e 111 ~ unlawful to purchase andlpossess liquor in quanti-
ties of one gallon or less, from without the State 
from a person authorized by the State of purchase to sell. 
If you believe from the evidence that the defendant pur-
chaeed the five and one-half pints of liquor found at the store 
as a part of a seven pint purchase ~n Baltimore, he had the 
right to possess it and said possession would not be unlaw-
ful. . You are further instructed tbalt the possession of beer 
in this case is not unlawful. I 
I 
I 
'fhe following· are the instructions; offered., and refused by 
the Court. f 
INSTRUCTION NO. 1. 
I 
I 
The Court instructs the Jury thatj the law presumes every 
perso1~ charged with crime to be h~nocent until his guilt is 
established by the Commonwealth beyond a rea-sonable doubt 
and this presumption of innocence! goes with the accused 
throughout the entire case, and appli~s at every stag·e thereof; 
and, if, a.fter having heard all of t~1e evidence in this case, 
the ,Tury have a reasonable doubt of the guilt of the accused 
upon the whole case, or as to any f~ct essential to prove the 
charge against him in the indictment, it is their duty to give 
the aceused the benefit of the doubt ~ud find him not guilty. 
I • 
Note by Court: Refused-Cover8id in 4-Exception. 
I 
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})age .112 ~· INSTRUCTION NO. 2 (Refused) .. 
The Court instructs the Jury that, upon the trial of this 
·case, if a reasonable doubt of any fact necessary to establisli 
the guilt of the accused as charged in the indictment be raised 
by the evidence, or lack of evidence, such doubt is decisive, 
,an and the jury must ·acquit the accused, since a verdict of 
'' not g'llilty" means no more than that the guilt of the ac-
ieu~ed has not been established in the precise, specific, and 
.narrow form prescribed by law. 
N_o~e by Court: Refused-Covered in 4-(Exception)". 
INSTRUCTION NO. 10 (Refused). 
The Court instructs the jury that i~ is not unlawful to pos-
·se_ss liquor legally acquired and the evidence in this case is 
~he beer found at Smith's and the five and one-half pints of 
liquor were leg"ally acquired and the defendant" is guilty of 
no offense because of the possession of these. 
Note by Court: Refused-Covered by 9-Exception. 
F. A. Judge-June 10-43. 
page 11'3} Commonwealth rests. 
Testimony closed. 
(The jury re.tir&:l from the -courtroom.) 
IN1STRUCTIONS. 
Mr. Kearney: My objection to Commonwealth"s Instruc-
tion "2" is that the instruction ought to set out, in order to 
,convict the defendant, two things which are necessary; 
1. It is necessary for the Commonwealth to prove beyond 
a reasonable doubt that this defendant possessed the whis-
k~y. . 
2. That the whiskey was illegally acquired. The instruc-
tion entirely ignores the element that it must have been il· 
legally acquired. That is my objection to it. 
The Court: The objection is overruled. 
l\Ir. Kearney: Exception noted for defendant. 
I 
80' Supreme C'ourt of Appe~Is of Virginia: 
i 
I 
I also note an exception to Your Honor's refusal of my 
instructions~ · .1 
page ii4 } (The jury :returned to the courboo.m~) 
(T~e. instructions I we:re 11 read by the Court to, 
the jm.y.) . 
(~rgumep.ts .. ) . . . , 
.(,'l~h~ jury, r~#red to consider .its:. verdict and rendered the· 
following.: "We; the jury, find the Jaccused guilty ancl fix: 
his punishment at $250.00 and sixty rays. in the: county jail .. 
¢Sig.ne-dJ W. F. Kr1GHT~ :iroremaiL")' 
I 
TJ:ie qo_µ1J: G~µtlemen, pay atfe1tfon a:nd see if this is: 
the ve:rdfot of a:U df' yon :· I 
i 
.''T~~ ju)"y, tirtd the a·erenciant gujlfy 
within warrant-''' I 
I 
Gentlemen <Jf tlie· jury, listen to 
1
1t11at 
amended it-
I 
I 
a-s charged' iu the· 
a:s file- CTourt has: 
',·we, the jnry, find the accused guilty . as· cimrged in the-
within warrant and fix bis punishment a:t a fin:e of' $250'.D(}) 
and imprisonment in jail for sixty days .. 
. I 
"\V.. F .. KNIGHT, Fotenilin:. 11 
I 
I 
I 
,Mr. Ke?,rn~y: Ii Your Honor pJ~as:e, .th.e defe:Qdant moves: 
to se~. a~ide the .~efqict of t4e. Jurt ~s: ~eing .~~ntptry tot~~· 
Jaw a:4d .the ev1d~pce; f o,· the i:mp11oper adni1ss10n of ev1-· dence dver the bbjection of the dereJlda11t~ and for improper 
· . . inst~ctio.ns granted QY the CQurt for the Com-
page 115 r rnomyealtb., and tp,e refus*I of the instructions of-
. feted by the defendant, ~nd also to the remarks-
of counsel I for the Commonwealth in his closing statement 
fh~i·.e~ whfoh we objec,te4 fo, ... , l . . .. 
The principal., ob;fe.~tI1i1 I. m~1k( is. fo tI1e inst~ction ,vhicli: 
you granted wluch ehmmates enfately the question as far as 
the jury is concerned of pr<;>ving. unlawful acquisition. The 
instruction I obj~ct to tells the. ju1·y !H is binfling instruction 
and :bas the effect of a conclusive piesumption-
1 
I 
I 
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The Court: I will overrule your motion. 
Mr Kearney: I had a further objection, if Your Honor 
would hear it. 
The Court: I will hear you. 
Mr. Kearney: When you stopped me. 
The Court: I did not intend to. 
Mr Kearney: I would like to state it. The other objec-
tion that I want to bring to your attention is after the Com-
monwealth had closed their case you permitted the Common-
wealth's Attorney to ask the defendant on the stand wh~ther 
he had not been convicted previously, which is absolutely 
prejudicial and is not part of the Commonwealth's· 
page 116 ~ case, and was broug·ht out absolutely for the pur-
pose of prejudicing the defendant. 
The Court : I will overrule your motion. 
Mr. Kearney: I except to the overruling of the motion. 
(The Court thereupon imposed sentence.) 
Mr. Kearney: We ask that the imposition of sentence be 
suspended and that Your Honor :fix a bond for appeal or let 
the bond stand. 
page 117 ~ Mr. Minter: (During argument) I do not ask 
you and I do not desire you to. convict an innocent 
man in this court, and by the same token if the processes of 
ordinary reason which yon are called upon to exercise con-
vince you in your minds that that liquor that sets there was 
the property of the defendant, James Smith, on the first day 
of May, 1943, then the court says you should :find him guilty .. 
.... i\nd, gentlemen of the jury, if you find him guilty up to the 
point that you ·have to consider and determine wl1ether he is 
g·uilt.y, I should not consider the fact that I am about to men-
tion necessary, but., gentlemen of the jury, if you believe this 
man was guilty, then he could have had that liquor for no· 
purpose other than that its sale did &ct to line his pockets. 
Mr Kearney: I object to that line of argument. There 
is no _charge made of that, and we think it is highly prejudi-
cial and improper. 
The Court: ,v e are not trying him for selling whiskey. 
We are just trying him for having it illegally. 
Mr. Minter: I said if they believe--
Mr. Kearnev : We would ask Your Honor to instruct the 
jui·y to disregard that statement. 
pag·e 118 ~ The Court: I thought I had done so when I 
told them that the man is not being tl'ied for the 
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I 
sale or attempt to sell whiskey, but is being· tried for illegal 
posi:iession. . I 
Mr. Minter: Gentlemen of the jury, disregard what I have. 
said, but I advance to the second prqposition I was going to 
put to you, that if you believe that I man owned this liquor 
and that he has deliberately come into this court and stated 
that he did not own it, and you full~ believe that as the evi-
dence shows by his own admission 
1
tha t in the past twelve 
months the same man has been convicted of a violation of the 
same law- I 
Mr. Kearney: That is not· a prop)er statement of the evi-
dence. I 
The Court: I do not know about the same law, but he was 
convicted of a violation. of some prohibition law or whiskey 
law. I 
Mr. Kearney: There is no eviden¢e that he has been con-
victed within the past twelve months of the violation of any 
law. I 
The Court: I do not know about f that, but there was evi-
dence from him that he was on March 24, 1942. 
Mr. Minter: I will change the statement. . 
Mr. Kearney: That sliould not be taken as anv 
page 119 ~ evidence of his guilt in this case. ., 
l\fr. Minter: I have already said that. Up to 
the point where you determine whetner this man is guilty--! 
did not or would not mention that wliich I was about to bring 
to your attention, but I clo say and believe if you have an a bid- . 
ing conviction of his guilt as I have, artd reason it out., it seems 
to me that you must, after you haie arrived at a decision 
as to whether he is guilty or innoceut, that you should take 
into consideration in imposing that punishment the fact that 
the man by his own admission has l>een guilty of a violation 
of this illegal beverage control law I! will say within fourteen 
months, since Mr. Kearney objects to the statement of twelve 
montl1s. I 
Now, gentlemen of the jury, I will leave the case to you. 
It is your burden, not mine. f · 
I 
page 120 ~ · The following is copy bf Notice of Appeal filed 
in the papers~ ·. f 
Commonwealth 
v. 
J. H. Smith 
.James-II. ·smith v. Commonwealth of Virginia '83 
NOTICE OF .APPEAL. 
To M:r .. ,v. M. Minter, Commonwealth's Attorney~ rep.resent-
ing the Commonwealth. 
PLEASE TAKE NOTICE That on the 5th day of A1.1gust, 
1943, at 4 O'clock P. M., or· as soon thereafter as I may be 
beard at the Judge's office in Williamsburg the undersigned· 
will present to the Honorable Frank Armistead, presiding 
Judge of the Circuit Court of Mathews County., Virginia, who 
presided over the trial of the above mentioned case in the 
{Jircuit Court of Mathews County, Virginia, on the 10th day 
<0f June, 1943, a stenographic report. of the testimony and 
other incidents of the trial of the above case to be authenti-
-cated and verified by him. 
A.nd also that the undersigned will, at the same time and 
place, request the Clerk of the said Court to make up and 
deliver to counsel a transcript of the record in the above en-. 
titled cause for the purpose of presenting the same with a 
petition to the Supreme Court of Appeals of Virginia for a 
wr~t of error nnd. supersedeas therein. 
J. IL SMITH 
By FRANK .A. KEARNEY & 
Counsel 
Service accepted this 2d day of August, 1943. 
W. 1\L MINTER, 
Attorney for the Commonwealth. 
_})ag·e 121 } I, Frank Armistead, who presided at the trial 
of the Commonwealth v. J. H. Smith in the Cir-
~uit Court for Mathews County at Mathews Court House, 
Virginia, on the lotl1 day of June, 1943., do certify that the 
foregoi~g is a true copy and report of all of the evidence, ta. 
geOier with all of the motions, objections and exceptions on 
the part of the respective parties, the action of the Court in 
· respect thereto, all of the instructions offered, amended, 
granted and refused by the Court, and the objections and ex-
<~eptions thereto ; and all other incidents of the said trial of 
the said case, with the motions, objections and exceptions of 
the Tespective parties as therein set forth. 
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I do further certify that the Attorney f o.r· the Commou-
wealth had reasonable notice in writing given by counsel for 
the defendant of the time and place rwhen. the foregoing re-
port of the testimony., exhibits, instructions., exceptions and 
other incidents of the trial would be te:hdered and presented to 
the undersigned for signature and J-uthentication and that 
the said certificate of exception was presented to me on the: 
5th day of August, 1943, within les~ than sixty days after. 
entry of the final judgment in said ca;se. · . 
Given under my hand this 9 day of ~ugust, 1943. 
(Signed) FRANK AR1\1ISTEAD, 
Judge designated to/ preside for the Circuit 
Court of Mathew~ County, Virginia on 
the 10th day of' .• rune .. 1943 .. I ~ 
! 
I 
page 122 f The· Court certifies that the fore going is all of 
the testimony and the instructions introduced in 
the trial of this case ; and the same is ~ignedr s·ealed and certi:-
fied, enrolled and made a part of the record in this case as 
Bill of Exceptions Nuinber One, w~ich · is dcme within the 
time directed by law. I 
Given undei:· my hand and seal this 9th day of Aug1.1rl, 1943 .. 
I 
I 
FRANT(i .A.R.1\HSTEAD (Seal) 
Presiding .Judge j of the Circuit Court of 
Mathews County, Virginia .. 
I 
BILL OF EXCEPTION NO. 2. 
I 
Be it remembered tbat npon the trial of tl1is case, and after 
the defendant pleaded ''not guilty''] and the jury duly im-
par..eiled and sworn to try the issue jqfned and after the Com-
monwea:lth had introduced all its eviq.ence and had rested its 
case., the defendant moved the Court fo strike out of the war~ 
rant the charge that the defendant has previously been con-
victed of violating the Alcoholic Beyerage Control Act, the 
Con_.monwealth having offered no evidence to support this al-
legation. Thereupon the attorney for the Commonwealth 
stated he had overlooked it and the Qourt said he would per-
mit the Commonwealth's Attorney to (prove this previous con-
viction, to which action of the Court ithe defendant excepted. 
Thereupon the Commonwealth's Arorney offered into evi-
I • 
. " 
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clence a certificate from the Clerk of the Circuit Court of 
Middlesex County that was not a certified copy of any con-
viction or warrant of the defendant, J. H. Smith, but which 
attempted a recital of certain facts, to the introduction of 
which the defendant by counsel objected and the Court sus-
tained the objection of the defendant. 
page 123 } And thereupon, upon the motion of the Com-
. . monwealth 's Attorney the . Court- rece$sed · foi: 
more th&n an hour to permit the Trial Justice of Middlesex 
County, ·whose office is at Gloucester Court House, to come 
to Mathews Court House to testify. 
Thereupon, the Trial Justice did appear but did not have 
his record and was not offered as a witness. · . 
And thereafter the defendant took the stand in his own de-
fense and was asked the question by the Commonwealth's At.: 
torney, .over the objection of counsel for the defendant, 
whether he had not previously been convicted in Middlesex 
County in March, 1942, of violating- the Alcoholic. Beverage 
Control Act. 
To which action of the Court in refusing to sustain the ob-
jection of cQunsel for the defendant and requiring· the defend-
ant to .answer on cross examination the question of whether 
he liad not been previously convicted of violating the Alco-
polic Beverage Control Act., the defendant by counsel ex-
cepted and tenders this his Bill of Exception Number Two, 
and prays that it be signed, sealed a:r:id made a part of the 
record which is accordingly . done in the time prescribed by 
law t}1is 9 day of Aug·ust, 1943. 
· FRANK .AR.l\IISTEAD (Seal) 
Presiding Judge of the Circuit Court of 
. Mathews County, Virginia. 
BILL OF EXCEPTION NO. 3. 
. Be it rem~mbered that upo_n the trial of this case, after- the 
evidence had ·heen heard by the jury, t~e following instruc-
tion was submitted by the Commonwealth, to which the de--
fendant by coun·sel objected, the objection being fully stateq. 
in the reporters transcript of the testimony and the instruc-
tions thereto incorporated in Bill of Exception Number One. 
Instruction, 2. 
'rhe Court.instructs the jury that if they shall believe fro111 
the. evidence beyond_ a reasonable doubt that the accused, 
I 
I 
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James H. Smith, had in his possession on the 1st 
page 124 ~ day of ]\fay, 1943, more than one gallon of whis-
key, in addition to the 51~ pints which he admits 
he owned not bearing the stamps of[ the Alcoholic Beverage 
Contrnl Board of Virg'inia, then they should find him guilty 
as charged in the warrant in this case.and fix his punishment 
at a fine of not less than $50.00 nor more than $500.00 or con-
finement in the county jail for not le~s than 30 days or more 
than 12 months., either or both. ! 
And thereupon the defendant, tT. H. Smith, by counsel, ob-
jected to the grantfog of the said instructions Number Two, 
which objection the Court overruled 1and granted the said in-
struction. To which action of the Court in granting the said 
instruction the defendant by counsel excepted and tenders 
this his Bill of Exceptio;n Number T~ree, and prays that it be 
signed, sealed and made a part of ~he record, which is ac-
cordingly done within the time prescribed by law, this 9 day 
of August, 1943. i 
I 
FRANI~ ARMISTEAD (Seal) 
Presiding Judge of the Circuit Court of 
Mathews I County, Virginia. 
BILL OF EXCEPTI0N NO. 4. 
B~ it remembered that on the lOthl day of June, 1943, upon 
the trial of this case, after the. Com~onwealth and defendant 
had maintained the issues on the pat,t of each and introduced 
the evidence., which has been certified to in Bill of Exception 
Number One, filed in this cause, and the jury, after having 
bee.rd the said evidence and instructions of the Court, and 
the arg·ument of counsel, retired to t]ieir room and considered 
their verdict and sometime thereafter returned to the court-
room and found their verdict of "gpilty" and fixed the de-
fendant's punishment at a fine of $250.00 and 60 days in jail. 
i\.nd thereupon the defendant, J. Hl Smith, moved the Court 
to set aside the verdict of the jury J as contrary to the law 
and evidence, for misdirection of th~ jury by the Court and 
fvr the improper admission of evidence by the Common-
wealth over the objectioniof the defendant and for 
page 125 ~ the action of the Court over the objection of the 
defendant in continuing· ithe case to let the Com-
monwealth attempt to prove a previtms conviction of the de-
fendant and for the improper remarks of the Commonwealth's 
Attorney that were prejudicial to tpe defendant before the 
I 
I 
.James H. Smith v .. Commonwealth of Virginia 87 
jury, and to g-rant the defendant a new trial, which motion 
the Court overruled and pronounced judgment against the de-
fendant in accordance with the verdict of the jury. 
To which action in overruling the motion of the defendant 
and pronouncing· judgment in accordance with the verdict, 
the defendant by counsel excepted and tenders this his Bill 
of F...xception Number Four., and prays that it be signed., 
sealed and made a part of the record in this case, which is ac-
cordingly done within the time prescribed by law. 
Given under my hand this 9 d~y of August, 1943. 
FRANK ARMISTEAD (Seal) 
Presiding Judge of the Circuit Court of 
Mathews County, Virginia. 
page 126 } Here follows copy of the order entered in the 
case on the 9th day ·of .August, 1943. 
Commonwealth of Virginia 
'I). 
J. H. Smith 
On this 5th day of Au.gu~t, 1943, came the defendant by 
counsel, and presented to the undersig·ned, who presided at 
the trial of the Commonwealth of Virginia v. J. H. Smith in 
the Circuit Court of Mathews County on the 10th day of 
.June, 1943, within the time prescribed by law, his bills of ex-
ception 1, 2., 3, and 4, and prays that the same be signed, sealed 
and made a part of the 1·ecord in this case. 
And it appearing that the said Bills of Exception are 
JWOJJer, the said Bills of Exception are this day signed, sealed 
and made a part of the record, and it is ordered that the 
Cle1 k file the said Bills qf Exception with the papers in this 
cause and enter this order in the Common Law Order Book .. 
Given under my hand this 9 day of Aug'Ust, 1943. 
FRANK ARMISTEAD (Seal) 
Presiding .Judge of the Circuit Court for 
Mathews County, Virginia. 
J)nge 127 } Virginia: 
In the Clerk's Office of the Circuit Court of Mathews 
County. 
I, "'\V. B. Smith, Clerk of the Circuit Court of the County 
.i 
.1 
. . . I . . 
· _Supreme Court of.App~Is of Virginia 
• I 
of Mathews, in the State of Virginia, clo certify that the fore~ 
going· is. a true transcript of the recdrd in the misdemeanor 
case pending .. in this Court, in which! the Commonwealth of 
Virginia is plaintiff and James H. Srhith is defendant, upon 
the charge of violating the Alcoholic/ Beverage Control Act 
of . the State of Virginia as the same I now appears on file in 
this office* · 
.I fnrther.certify. tha.t the. ~otice required by the .Statute to 
be given to the:attorney for the"Commpnwealth of this County 
by the defendant antl t:erlified as a pa,rt of the recor(l. . ' 
Given under my hand this 11th day of August, 19'43.· · 
· I w. B. SMITH, . 
Clerk of the Circi1it Court of the County 
of Mathews, Virginia. 
. : 
I 
Clerk's fee for transcript $15.00. I 
I . 
.A Copy-Teste: i 
I 
'. 
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